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FOREWORD

The interface between the mental health and criminal justice systems
must be seen within the historical context of mental health taw.
Persoms with mental illness have always been plagued by myths
surrounding their iliness, and have suffered from prejudice and stigma.
Within this context, two sets of laws formulated Jduring the nineteenth
century became legion in that they were the first 1o establish policies
for treating the mentally ill: the so-called * Regimenforthe Alienated™
was adopted by Frenchlaw in 1838, and later the English introdueed
“1he Lunatic Act of 1890, Although enacted by two different judicial
systems, these laws had the same objective: to regulate internment of
the mentally ill with a view toward protecting society, while simul-
tanecusly favering treatment and curtailing abuses CONCETNIng
individual liberty. Compared to the arbitrary ireatment of the mentally
ill in preceding centuries, legislation in the nineteenth cenlury pro-
vided significant gains. More recently, the principle of adequate
treatment in mental hospitals has been confirmed as the legal right of
the involuntarily confined mental patient. The direct order issued
under Wyatl v, Stickney (1972 regarding minimal standards of
adequate treatment was crucial in that it was the most notewaorthy
attempt to date to guarantee the individual rights of persons treated
wilhin mental health and mental retardation facilities.

Thelinkage between the mental health and eriminal justicesystems
is a far from recent phenomenon. The insznity defensc is deeply
rooled in Anglo-American legal tradition and dates back over 200
years, [ is based on the concept known as mens reg. .., a person
must have a “criminal mind™ atthe time that an offense was commilted
in order to be guilty of a crime. The so-calied M Naghten rule, estab-
lished in the trial of Danicl M'Naghten. confirmed that a person
suffering from a mental illness could be found not guilty by reason of
insanity. This was confirmed in the trial of Monte Durham in 1954,

1



8 MENTAL HEALTIL AND CRIMINAL JUSTICE

where the bench set forth a rule that a defendant is not puilty if his ot
her act was a product of mental disease or defect (Durham v. United
States, 1954,

Until relatively recently. persons not guilty by reason of insanity
could be incarcerated almost indefinitely . This practice was abolished
by the couttin Rovse v. Cameron ( 19667, Inthis case, Charles Rouse
way committed to Su. Elizabeth’s Hospital in Washington after being
found not guilty by reason of insanity. He was charged with carrying a
dangerous weapon, amisdemeanor with aone-year maximum sentence.
Alter three years of confinement, he petitioned for release by awrit ol
habeas corpus, alieging that he had not received psychiatric treatment
during his conflinement. On review by the Circuit Court of Appeals,
Justice Bazelon ruled that the purpose of involuntary hospitalization
i5 treatment. not punishment, Without treatment, the hospita! is
transformed into a penitentiary where one could be held indefinitely,
without being convicted for an offense. The judge’s deeision strongly
implies that a constitutional right to treatment exists under dye
process, equal protection. and cruel and unusual punishment clauses,

Although the concept of mental disorder as an extenuating circum-
stance in criminal culpability is perhaps the most publicized link
between the mental health and ¢riminal justice systems, it is by ro
means the only one. Moreover, recent “progressive™ policy changes
in both the mental health and criminal justice systems have served
both to increase the possibility of intersystem diversion, as well as to
complicate the process, As mentioned above, the right to treatment
has been confirmed. [n addition, the courts have ruled that individuals
have the right to refuse treatment: ie.. they may choose to accept
sometypes of treatment and reject others. This ruling pertains both to
those patients who bave been committed to hospitals, as well as to
those treated as veluntary patients, However, while such legislation
enhances the rights of the mentally ili. il is a souree of difficulty for
mental health professionals. The right to refuse treatment may produce
a conllict between the treating physician or staff and the patient wha
may have inaccurate perceptions and judgment about his or her
iilness. The right to refuse treatment has other potentially negative
consequences as well. If an cutpatient has the right to refuse treat-
ment, the untreated illness may cause that person to act insuch a way
as to exceed the tolerance for deviance within a given community.
The result may be arrest, a disposition likely to be more karmful than
the refused psychiatric trearment,

Given the longstanding stigma of mental disorder, any judicial and
legislative progress can only be considered within the sociopolitical
context. Unfortunately, society’s fears of the mentally ill have
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restricted the impiementation of truly innovative treatment policies
and, indeed, scem to color much of the discussion vis-a-vis alter-
native sers of legislation and regulations, These prejedices may have
served to reduce the benefits of the civil rights legisiation pertinent to
mentalillness. Thus, although the means for humane treatment of the
mentably ill are in place. it is questionable whetherthese publiic pelicy
changes have actually improved the ot of the mentally ill, What is
frequently obscured in the public debates about legislative remedies
for the treatment of the mentally ill are the historical moral standards
that confirm that mentally disordered persons may not be account-
able for their actions. Seemingly normal people may be stricken with
ilinesses thal distort their reason at times and Iimit fheir ability to
control their actions, While we arc ready to leap at legislative reforms
that may restrict our zbility to aid the sick. we ignore the legislative
reforms that might help many of these individuals 1o tead healthier
lives. In a sense, we are puilty of increasing the stipma of mental
illness for the nonviolent mentally il when we charge recklessly into
reforms designed sobely 1o allay these fears of soctety,

This bouk examines some of the critical issues relevant 1o the
refationship between the mental health and criminal justice systems,
The authors attempt to clarify the problem confronting a society that
prides itself on ils sense of fair play and justice. In se daing, this
volume provides some needed insizghts into balancing the needs of
society with the rights of the mentally ill.

—Harold M, Visorshy, M.D.

CASES

DURHAM v USNITET: STATES (19541 214 F 2d 86240000 Cin)
ROUSE v. CAMERON (1966) 373 F.2d 43t (D.C. Cird
WYATT v. RTICEKNEY (1972) 344 FSupp. 371 (M3 Ala}




PREFACE

The link between griminal justice and mental health issues dates back
to common law and has long been a somewhal problematic retation-
ship. As a result of recent case law, statutory modifications. and
public policy reformulations, this association has become increasingly
compiex. This book examines the interface between mental health
and criminal justice from a sociat science perspective. What this
mezns is that the book will not mecely present a passive review of the
legal context vis-a-vis the mentally ill. Rather, the focus will be to
discover the modus operandi of the system. As surt this volume is
designed wr be of interest to bothresearchers and publis policy makers.
In addition, the organization of the volame lends itself to ¢lassroom
use (o criminal justice, psychology of law, and secialogy courses.
Section 1 presents impartant background information pertaining to
the laws and statutes governing treatment of the mentally disordered
offender. The chapter by MNorva! Morris i3 a provocative picee of
ficlion that cxamines the age-old issue of the extent to which the
mentally incompetent can be held responsible for their actions, Sec-
tion 11 contains four chapters that kook at the dynamics of intersystem
processing. The focus of this section is to ascertain how changes in
nne companent may have unintended consequences for the system as
a whole, The third section cxamines the way in which police manage
the deinstitutionalized mentally ill on the sireets, Section TV contains
twa chapters, bath of which present important data on the way in
which deviant behavior is defined and processed. Finally, Section ¥V
contains three chapters. all of which focus on onc point inthe processing
ofthe menially disordered offender, The contribution by Bruce Sales
and Thomas Hafemeister takes a fresh look al the insanity defense,
The chapters written by Fliot Hartstone et al. and by John Carrell
and Arthur Lurigio cxamine aspects of the incarceration experience
and probation and parole, Insum, the book provides anencompassing
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view of the rclationship between the mental health and criminal
Justice systems at their myriad points of interface.
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EDITOR’S INTRODUCTION

This hook will examine the intarface between the mental health and
criminal justice s¥stems from a social seience perspective. The ration-
ale underlving this approach is twolold:

{1} Law makes action possible, but it cannot prescribe particular
responses for every contingency. OF necessity, diseretion is used to
make decisions as to the most “appropriate” disposition. he it a
competency hearing or a decision to transfer an offender from a
prison 1o a mental hospital. In order to understand the ways in which
the legal structure is implemented, it is necessary 1o observethelaw in
sction. In this way, the behavioral or social scientist discovers the
informal normative codes that determine how the laws are actually
implemented and utilized. Using this approach, we may then make
recommendations for public palicy change based on observable prob-
lems with current praxis.

{2} As aresult of the increasing points of contact in mental health
and criminal justice processing, the systems have become quite inter-
dependent. The resclt of this is that any change in one system can
affect the antire process. As a consequence. wWe Can no lomger make
modifications in one system without incurring changes inother social
institutions, The social science approach permits an in-depth exam-
ination of this phenomenon which, in turn, will facilitae a more
thoughtful approach vis-a-vis the development of public policy.

Thus thiz book will cxamine the law in action, with particular
emphasis on the wavs in which recent changes in case law, statutes,
and public policy have interacted to produce the current mental
health and criminal justice process.

BACKGROUND

A number of recent developments in mental health law and public

pelicy have complicated the always delicate relationship between the
(&
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mental health and eriminal justice svstems, Six major changes underlie
the increasing intricacies of this interface: (1) chunges in commitment
laws and procedures: (2) the community mental health movement:
{3) the “psychiatrization of the criminal; (4] the changing charac-
teristics of public hospital patients; (5) decreased financial support
formental health programs; and (6] public perception o the use of the
insanity defense.

(i} Changes in Commitment Laws and Procedures. More TIEOrous
criteria and procedural safeguards have made civil commitment of
the mentally itl inereasingly difficult (Dickey, 1980 Halleck. 1 9807,
It has been speculated that, as a consequence of these changes, the
criminal justice system is being used as a way 1o obtain treatment for
persons who do not meet the criteria for commitment { Teplin, 1983).
Onceapersonis arrested, evaluations for incompetency areinvoked.
‘The arrest charges arc then dropped after the initial evaluation period
expires (Sieadman and Hartstone, 1983}, In this way, mental health
¢are is assured for persons who are thought to require treatment but
who do not meet the legal cequirements for commitment {Winick,
198 3). The enormous number of persons found incompetent to stand
trial provides same support for this thesis; defendants found incom-
petent testand trial make up approximately 32% of all admissions of
mentally disordered affenders (Steadman et al . 1982},

{2} The Community Mentai Health Movement, As a result of the
Community Mental Health Movement, large numbers of persons
have been released into the community whae formerly would have
been given custodial care in a stale or county facilivy (INIMH., 19833,
Moreover. the right of the mentally ill person to live within the com-
munity withoul treatment has been confirmed fsee O"Connor v.
Daonaldson, 1976: Rennie v. Klein, 1981: Rogers v. Ckin, 1982).
Thase changes have resuitad in an unknown number of deinstitution-
alized persons now residing within the community, many of whom
choase to function without the assistance of psychological suppon
programs. Unfortunately, many communities may not tolerate the
presence of the mentally ilt, particularly given the stercolype of the
mentzlly iltas being*dangerous™ (Shah, 1975; Fracchiaetal , 1976:
Steadman and Cocozza, 1978). As a conseguence. citizens may
invoke the criminal juslice system to handle siteations involving the
mentally ill. particularly in instances where persons publicty exhibit
the more bizarre and distuptive symptoms of mental disorder.
Unforwunately. once law enforcement officials are involved. their
dispositional options are {imited, both by the “protections™ afforded
the mentally ill, as well as by the limited number of psychiatric
placements availabie {Teplin, 1984, Ch. 7, this volume). As a

— e e ————— ———
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consegquence, arrest may beceme one of the [ew remaining ways to
handle the sitwation { Teplin, 1984),

¢3) The “Psyehiotrization of the Criminal " The right to psycho-
logical treatment for prisoners has been confirmed in a number of
cases(see Rousev. Cameron, 1966; Millardv. Cameron, 1966: State
v. Harvey, 1978, 1979). Although the constitutional right to treat-
ment is somewhat questionable, such a right will often be recognized
as amatter of statutory interpretation { Dix, 1983). This may resultin
an increasing number of transfers from prisons to mental health
lacilities,

(4) The Changing Characteristics of Public Hospital Patients.
Over the last forty yvears, the characteristies of patients in public
hospitals have drastically changed. One study found that the propor-
tion of inpatients with arrest records increased from | 395 in 1947 to 404,
in 1375 (Cocozza et al., 1978). By 1978, the proportion of patienis
with arrest records was over one-haif {Monaban and Steadman,
1983a). Stcadman et al. {1982 fael that this increase is a result. at
least in part, of overcrowding within the prisons. They postulate that
as prisons have become overcrowded, other alternatives for detention
have been sought with the siate mental hospitals (Steadman et al.,
1982}, Tins rovement resulrs in what Warren and Gutiridge { Chapier
5. this volume) have aptly termed “iransinstitutionalizanon. ™

f5) Decreased Finaneial Support. When inflation is taken into
account, federal support for mentat health treatment has actually
declinedsines 1975, resulling in a lack of available treatment programs
lor the deinstitutionalized person (NIMH, 1983; Kiesler et al., 1983),
I sulflicient treatment is not available, the mentally il have no choice
buttolive withinthe community without the benefit of treatment. Asa
result, their symptoms gountreated and unabated, This may resultin
their being arrested for minor offenses that are merely symptoms of
their mental iliness, such as trespassing or disorderiy conduct {Teplin,
1984). In 2 sense, the unavailability of funding for treatment results
in the mentally ill being arrested (or the symptoms of thewr disorder.

(6} Public Perceptions of the Use of the Insanftr Defense. Both
legislalors and the genera! public erronecusly presume that the insanily
defense is frequently pieaded and often successful {Morris, 1983). In
reality, suecessful use of the defense is rare, and the proportion of
persons who have been found not guilty by reason of insanity {NGRI)
is only 8. 1% of those admitted to facilities for mentally disordered
offenders (Steadman et al,, 1982}, However, a8 a resubt of their
comparatively longer length of stay, they comprise a fairly high
percentage {22.4%) of residents in those facilities (Steadman et al,,
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L982), As aconseguence. from the standpoint of institutional admin-
istration and programming, NGRIs are a very significant problem
(Steadman and Brafl, 1983). More important, the controversy
regarding the successful NGRI defense of Jobhn Hinckley, 1. has
already resulted in 4 number of public policy reformulations regarding
both the utilization of the NGRT defense, a3 well as the treatment of
persons acquitted as NGRI (see American Bar Association, 1983,
American Medical Assaciation, 1983, American Psyehiatric Asso-
ciation. 1983). An exploration of the vast array ofissues surrounding
the insanity defense is thus both timely and provocative.

These changes in the legal and sociopolitical context have resulted
in a unique permeability between the mental health and criminal
Justice systems, Moreover, the inherent complexity of this relationship
means that modification of ore point in either the mental health or
criminal justice process has an cnormous impacl on the system as a
whole. This book presents a study of the myriad points of interface
belween meatal health and eriminat justice. [nso doing, the goal is to
generate a gestatt of the wav inwhich persons are defined and processed
asbeing "mentally disordered” and/or**criminal,” and in so doing to
eain an increased understanding of the treatment of the mentally
disordered offender,
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LEGAL STRUCTURE
AND SOCIAL
DEFINITION

This section presents preliminary background concerning mental
health and criminal justice. The first chapter. by Professor Weiner,
outhines the legal context vis-a-vis the processing of the mentally
disordered offender. Chapter 2. by Norval Morris, 1s a parable illuos.
trating the dilemma of the criminal responsibility of the mentally
ill/mentally incompewent olfender, In this story Morris presenis,
quite poignantly. the problem of the treatment of menially ] persons
whose disorder results In criminal acts.




Chapter !

INTERFACES BETWEEN THE
MENTAL HEALTH AND CRIMINAL
JUSTICE SYSTEM

The Legal Perspective

BARBARA A. WEINER

There has been an increased recognition that a dispropontionate
number of mentally i1l and mentally retarded individuals come imo
contact with the criminal justice system, as compared to their repre-
sentation in sociely as a whole {Whitmer, 1980; Dickey, 1380 Teplin,
19%3). The fact of their mental disability can have an impact at many
points during the criminal justice process. 1t can alfect whether they
are tried, their disposition at trial, where they are institalionalize:,
and what type of services (if anylthey receive while institutionalized.
A defendant’s mental disability also may permit him or hertoremain
in the community, but with limits on personal freedom, Thers has
been an increased ability by people in the criminal justice system to
recognize the existence of mental illness or mental retardation. and
this has led to a greater demand for the serviees of mental health
predessionals to evaluate and treat the mentally disordered offender
fHiday, 1983} i
This chapter will set forth the points of interface between memal
health professional and the criminal justice system. These occur
when: (1) the issue of competency to stand wrial is raised, (3] the
insanity defense is raised. (3) the deferclant is acquitied by reason of
insanity, {4) the person is mentatly disabled within a correctional
institution, and/or (5} diversion into a treatment pragram is considered
during the sentencing pracess. Over the past decade the rights of the
mentally disordered offender have been expanded. The gaal of this

!
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chapter is to provide the reader with an understanding of the legat
standards and the implications that arise at each point of inkerlace.

COMPETENCY TO STAND TRIAL

The issue of competency inthe criminal justice setting relates to the
defendant’s present ability to understand the proccedings and coop-
erale with counsel. The issue can arise at any stage of the trial
process—during the trial, before sentencing. or befare execution, [tis
most commeonly raised daring the trial and is the issue thal most
frequently dominates trials invoelving mentally disabled defendants.
Although most ofthe legal 1iterature and media attention focus on Lhe
tnsanity defense. the number of people lound incompetent (unfic’” is
used in some jurisdictions) to stand trial each year is far greater than
the number of persons found not guilty by reason of insanity. It has
been estimated Lhat as many as 9000 persons cach vear are declared
incompetent tostand trial {Steadman, 979}, Because of the numbers
involved and the potential consequences, some consider the issue of
compelency i be the most significant mentat health inquiry pursued
int the criminal justice process (Stone, 1973,

The legal definition of competency was expressed by the United
States Supreme Court in Dusky v. United States {19607:

The test must be whether he (the defendant) has sufficient g
present ability to consult his lawyer with areasonable depree of
rational understanding and whether he has a rational as well as
factual understanding of the proceedings against him.

This test codified the common law requirement that an accused not be
tried while “insane' and reflects Lthe concepl of competency which
has been adopted by every American jurisdiction.

Four principles have been advanced o explainwhy the defendant™s
competency is critical to a fair and just crimina! proceeding. First,
there is 2 need to safeguard the accuracy of the proceedings. The
accused must be able (o assist in providing facts relevant to the case,
particularly where he or she is the only party, tn addition to the
complainant, who has knowladee of those facis. The second concern
iswith proceduralfairness. The accused must notonly be awareof the
facts and able 1o communicate them, but also be able to assist an ator-
ney in the preparation of a defense. The defendant must have the capac- ;
ity to understand the general nature of the proceedings and his or her
role in them, and have at least some grasp of the substantive and 1actical
options that are available. The third principle has broader scope. it
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concerns the preservation of the integrity and dignity ol the legal
process. The specter of irying an incapacited defendant does litile to
promole general respect for our judicial or law enforcement system,
Finally, the defendant’s competency is necessary 1o assure that, il
found guilty, he or she will understand the punishment imposed and
the reason for it,

The competency issuc can be raised at any point during the trial
process and may be raised by the defense, the prosceution, or the
caurt, Once raised, the trial proceedings are suspended until an
cvaluation can be made. I the defendant is found i¢ be incompetent,
the consequences are great: (1] The trial is suspended until he or she
is reslored (o competency, As aresult of delaving the trial, witnesses
may disappear and memories fade, In some cases Lhis is advan.
tageous to a defendant; in others it may be detrimental. {2} Bail may
be revoked or denied, [ 3) The defendant will be hospitaltized, same-
times for a longer period than if he or she had been convicted of the
charge. {4) The defendanm may be stigmatized by being labeled “men-
tally il or “mentally defective.”

The Raole of the Mental Health Professional

Once the issue of competency is taised, a mental health professional—
usually = psychiatrist, but in some states aclinicial psychologist—will
become invelved in evaluating the defendant to determine if he or she
is competent to stand trial. No matter whe is conducting Lthe evalua-
tion, the issue is a narrow one: whether the defendant presentiy
understands the charces against him or her and has the ability to
cooperate with counsel. Because it is often missed by practitioners in
both the legal and psychiatric professions, it is worth emphasizing
that the issue of compelency to stand trial relates to present mantal
ability, whereas the issue raised during an insanity defense relates to
the defendant’s mental state af the (ime of the criminal act. [nstru-
ments have been developed Lo assist the evaluator in determining the
defendant’s competency. Most notable is the competency screening
test developed by McGarry (1973),

Duringthe course of the evaluation, some special mental function-
ing problems may arisc that make the decision as to the defendant’s
competency more difficult. Most notable are the issue of competency
while taking psychotropic medication and mental retardation,

Medication Initially, there was a great deal of confusion among
the states about the impact of psychotropic medications on the issue
of competency. Today, however, every state accepts the notionthat a
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defendant can be found competent to stand trial. even if that compe-
tency has been achieved as a vesult ol medication, In many cases an
individual mayv be evaluated for incompetency while in a psychotic
state, Within a short period of time afier taking medication. the
symptoms ol the ilkness can be brought under control and the defendant
rostored to competency. Psychotropic medication has had a great
impact on reducing the length of time that people remain hospitalized
as ingompetent, The courts have not yet addressed whether incom-
petent defendants have a right to refuse medication {as do other
mentally ill pstients) when medication may provige Lthe only means
of rengenng them competent and thus able to return 1o the criminal
justice process. Some legal commentators have suggested that forced
medication may be appropriate [or a himited time to assure the
integrity of the criminal justice process (Wimcek, 1977),

Mental Retardarion. A finding that & defendant is mentally retarded
is not in nself sufficient to find him or her incompetent. Yet if the
deflendant does not iruly understand the charges or cannot grasp the
alternarives, then he or she is incompetent. Often attorneys are
unaware that a client may be retarded and take his or her nodding
approval ofeverything they sugpest as understanding, when it may be
anindicationthatthe defendantunderstands nothingbut doesn't want
Lo admit i, The evaluator also may not be well trained in identifying
menta) retardation, or in understanding its impact. Determining an
IQ score is not suflicient for reaching & conclusion as to a defendant’s
competency. Sometimes the evaluator will need to meet with the
defense attorney to find out if the latter has the ability and patience to
work with 2 ¢lient who may be mildly or moderately retarded, This
may become the determining factor. If a defendant is found incom-
petent due Lo mental relardation, the consequences may be severe,
He ot she will probabiy be unable 1o be rendered competent and thus
may remain hospitalized for the maximum period permitted by law,
receiving no training and not having his or her lega! status resolved.

Disposition of the lncompetent Defendant

DCuring the past decade there has been a reexamination of what
happens to a defendant after having been daclared incompetent. This
attention was spurred by cases publicizing the plight of defendants in
state hospilals who were hospitalized longer than if they had been
convicied and sentenced. This sitwation was deplored as a violation
of the canstitutional rights of the accused. In 1972 the U.S. Suprems
Courtin Jacksonv. Indiana {1972 held than anincompelent defendam
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could be confined no longer than was reasonahly necessary to deter-
mine whether he or she would attain competency within the foresecable
future. This provided the impelus for many states Lo rewrite their
statules o include similar limits onthe length of time that a defendant
could be confined while incompetent.

Although the Suprame Court has never defined what is 2% reason ahle
period” 10 determine when a person may attain competgncy. mosl
states provide thal the defendant will remainin amental hospital until
restored to competency or for some maximum period that may range
from six months to five vears, depending on the state. At the end of
that petiod the criminal charges must be dismissed and the defendant
cither released or civilly committed, The problem arises when a
defendant is incompetent but is not in need of haspitalization. The
defendant’s constitutional rights mandate that he orshe be keptin the
setting least restrictive of personal liberty. Most typically. incom-
petent defendants are kept within a maximum-security hospital within
the state mental health setting. A growing number of st&tes are now
providing that these defendants can be treated on an ouipatient basis.
This is particularly appropriate when the person has been stabilized
on medication and necds monitoring to remain stable while going
through the trial process.

Proposals for Change and Development

Concern about the impact of afinding of incompetency parmittinga
defendant Lo be hospitalized for alengthy pericd when he or she may
not need hospitaliz ation and without resolution of the criminal charges
has resulted in numerous proposals to change the system (Burt and
Morris, 1972: Roesch and Golding, 1980). The major changes would
drastically reduce the adverse consequences of being found incompe-
tent. They would eliminate indefinite commitment; provide the
opportunity for selected legat procedural issues to be raised, possibly
leading to a dismissal of the charges: give the incompetent defendant
the opporiunity to raise the more obvious substantive defenses.
possibly resulting in acquitial; help assure that the trizlis held while
witnesses are available and their memories still accurate; and set a
limit on the amount of time the defendant will be in the legal limbo of
being an accused suspect without a decision on the charges. Many of
these jdeas were proposed by Burt and Morris in the late 1960s and
have now been adopted in part by many states {Weiner, 1984).

Pcrhaps the most noticeable problem when the issue of competency
to stand trial arises rclates 1o the identification and evaluation of
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mentally retarded defendanis. At the oulsel, attorneys are often
unlikely Lo recognize that their client may be retarded or to under-
statid the impact this may have on the defendant’s abifity to cooperate.
Programs must be developed, primarily aimed al public defenders, to
help Lhem recognize mental retardation and to give them an under-
standing of its potentiat impact on the rial process. Additionally,
since ps¥chiatrists often evaluate defendants for competency tostand
trial. they will need further training in recognizing mental retardation
and the impact it can have on adefendant’s ability lo participate in the
trial progess.

In addition, some type of sutpalient program must be developed for
mentally retarded offenders in order to habilitate them. This would
not only focus on giving them the skills to become competent to stand
trial but would also educate them as to what is “right’” and what is
“wrong and perhaps develop skills so that offendars will not feel the
need to resort (o crime.

Outpatient pragrams for incompetent mentally ill defendants must
also be developed. This would be appropriate for the defendant who
would normally be eligible 16 make bail. For these defendants, out-
patient treatment will assure protection of their rights while avoiding
the ¢osts of unnecessary hospitalization. Quipatient programs can
stabilize offenders on medication and keep them stable throughout
the trial process.

There is alsn aneedto funther educate evaluators as o the difference
between competency tostand trial and criminal responsibility. These
iwo concepts are often confused, vet are very dilferent. The evaluator
who docs not understand that compelency is a narrow issue may
suggest that someoneis incompetent whois fully able to participata in
the trial process. This not only delays justice but can have serious
adverse consequences for the defendant.

THE INSANITY DEFENSE

Forwell over acentury . the insanity defense has attracted more
attention than any other issue in criminal taw. [thas engaged the
minds and emotions of lawyers and psychiatrists. philosophers
and laymen, to an extent entirely unrclated to the numerical
imporiance of the problem. Some of the interest undoubiedly
traces to the repellant faseination of the crime ostensibly com-
mitted by a madman. Bul more of it 1s probably due te the
challenge. and the difficulty. of setting limits on man’s respon-
sibility Lo his fellow man {Goldsiein, 1967),
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Insanity becomes the condition that excuses someone from erim-
inal responsibility. 14 is interwoven with our concepts of blame and
the view that it is unjust to punish someone whao is not blameworthy.
Yot how one distinguishes the person who should be considered
insane and thus not blameworthy creates tremendous problems. Media
atteniion to the sensational case in which the insanity defense is
raised has given the public the erronzous impression that the defense
is raised frequently and often successfully. The jury verdict finding
John Hinckley not guilty by reason ol insanity after shooting President
Ronzld Reagan and three others focused renewed debate on the
insanity delense.

This section wilt ¢iscuss the development of the insanity defense
and the standards now in use in the United States, The issues raised
by the insanity cvaluation wili be presented along with statistical data
on who succeeds with an insanity defense. Finally, the section will
¢lose with propesals for changing the defense.

Development of the Defense

CGur criminal justice system operates from the fundamental
presumption that all persons, including the mentally disabled, are
responsible for their criminal aets. This assumption is premised on
the view that people are normally capable of free and rational choice
petween alternative modes of behavior, and that individuals who
exercise that choice so as to harm others should be held accountable
for their actions, Huowever, if a person is for any reason incapabie of
such choice and consequently unable to conform his or her behavior
to that which is expected of the rest of society, moral and legal
culpability are excused.

Most crimes consist of two elements: the acfus rea or physical acL,
and the prens rea or mental state, To convict someane of acrime, both
elements must be proven, Inraising the insanity defense, the defendant
admits that he or she committed the physical act but is arguing that,
due 1o mental disease or defect, he or she could not form the required
mental state. Thus. if the mental state is negated, the defendant
cannot he held criminally responsible. This notion has along hisiery
dating back to the biblical Hebrews, who made a distinction between
intentional and unintentional crimes: neither children nor insane
persons were held eriminally responsible for their acts, nor did they
have to compensate iheit vietims. Beginning with Plato, the Greek
philesophers recognized that individuals have free will, which makes
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it possible for them to be responsible for the good and evil in their
lives, By the sixth centry. the Code of Justiniao contained the prin-
ciple that children and insane persoms could not be held responsible
for their acts, During this period there appeared the beginnings of a
“heat of passion™ test which recommended that punishment be miti-
gated for one who commits homicide in a brawl. By the time of
Elizabeth [ of England, these concepts had evolved into the doctrine
that insanc persons should be exempied tom punishment for their
acts because they could not comprehend the morality of what they
had done, Atthough an individual may have been exempted from the
traditional punishments of, say. losing an arm lor steaking or one's lifc
for killing, he or she would still be restrained. This usually meant
spending the remainder of one’s life in an asylum for the criminally
insane,

Inthe United States, the insanity defensc has gone through various
stages of development and taken a number of forms. as discussed
below.

M'Naghten Rule. Until the 1960s, the vast majorily of states used
the M'Naghten rule as their standard lor exculpation from criminal
responsibitity when an insanily defense was raised, The rule originated
as a result of the case of Draniel M*Naghten, a Glasgow woodturner,
whain 1843 shotand killed Edward Drummond, the Secretary to the
British Prime Minister, Robert Peel, M'Naghten was suffering from
the delusion that Peel and the Pope were conspiring against him. To
protect himself, he decided to kill Peel but shot Drummond. believing
him te be the Prime Minister. M*Naghten's trial resulted in his being
foundinsane. This created a tremendous furor in Britain and resulted
inthe Parliament debating whether M'"Naghten's acquittal would set
a precedent, making it easy for criminals o be excused for their
behavior. The Parliament developed a new rule that became known
as the *‘right-wrong test™ and provided:

it must be clearly proved that, at the time of committing the acl,
the party accused was laboring under such a defect of reason
from disease of the mind, as not to know tha nature and quality
ofthe act he was doing, or ifhe did know it, that he did not know
he was doing what was wrong.

Thus. to meet the M'Naghten standard, the evatuator is only to
consider the cognitive functioning of the defendant. Although some
states stilf use the M Naghten rule in its original form, others felt it
was too narrow and harsh and have since modified i,
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frrestible Impulse Tesi. The irrestible impulse concept is used te
modify the M Naghten rule in a few states. Although there is no
uniform definition. the essence of the concept is that even though a
defendant may know the nature and quality of an act and may be
aware that it is wrong. he ot she is nonetheless driven to commit the
act because of zn overpowering compulsion that has its roots in a
mental disability. This Lest rests on four assumptions.

First, theee are mental diseases which impair volition or self
control. even while cognition temains relatively unimpaired;
second, that the use of M Naghten alone results in findings that
persons suffering from such disease are not insane: third, that
the law should make the insanity defense available to persons
who are unable to contrel their actions, just as it does to those
who fit M Naghten: fourth, no matter how broadly M'"Naghten
is construed there will remain areas of serious disorders which it
will not reach [Goldsiein, 1967].

This test would be more appropriately called 2 *'lack of control”” test
and had wider use hefore the adoption of the ALI rule in many
states.

The American Law Institute Rule fALI). Inthe 1950sthe American
Law I[nstitute began to develop a medel provision that soughtto end
the complainis caised by other insanity defense standards. The test
provided:

A person is not responsible for criminal conductif at the time of
such conduet as a resull of mental disease or defect he tacks
substantial capacity either to appreciate the criminality (wrong-
fulness) of his conduet or to conform his condect to the require-
ments of law, As used in this Article, the Lerms “mental disease
or defeci” do not include an abnormality manifested only by
repested criminal or otherwise anti-social conduct.

This standard has been widely accepted and is uscd by the majority of
states and in all federal jurisdictions { Weiner, 1984}, It was perceived
as having numercus advantages over M'Naghten, since it includes a
volitional aspect as wetl as Lhe cognitive approach of M'Naghten.
Diminished Responsibility. Diminished responsibility or dimin-
ished capacity does not excuse someone from criminal responsibilily
but recognizesthat an individual's mental illness should be considered
as & mitigating factor in certain instances. It is most frequently used
when a defendant is charged with first-degree murder (Brooks, 1974)
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The diminished capacity concept provides a way to mitigate the
penalty by intreducing psychiatric testimony to show that the defen-
dant’s mental conditien at the time of the crime was not such as to be
able to formulate the required intent, Thus, in a first-degree murder
case, this would be introduced to attempt to reduce the charge Lo
second-degrec murder or manslaughter,

The diminished responsibility concept was first espoused by the
Californiz Supreme Court in 1949 and has been used by at least
fifteen states, most of which nse the M Naghten standard { Fingarette
and Hasse, 1979), The test has been criticized as being one that is
difficultto apply and administer and that results inuneven and inequi-
table putcomes {Fingarctle and Hasse, 1979). Its use appears to be
decreasing, and the California legislature recently hanncd this
approach in criminal cases (California Penal Code. 1982).

The Evaiuation

Sanity evaluations arc most frequently conducted by psychiatrists,
hut seme states also permit clinical psychologists (o participate in the
process. The issue for the evaluator is o determine whether the
defendantat the time of cammicting the erime meetsthe legal standard
of sanity. This requires first a determination that a mental disease or
defect existed, and then a determioation that. as a result of that
dizease or defect, the individual was unable 10 meet the standard.
Thus, in an AL] jurisdiction the evaluator determines il o mental
disease or defect existed, and whether as 3 resull the defendant was
unable {0 appreciate the criminality of an act or to conform his ar her
conduct o the requirements of the law.

Instates using the M Naghten approach, the test is purely a cognitive
one, In those states emploving the ALI approach, the test involves
both cognitive and volitional aspects, In either type of jurisdiction.
the evaluator must retrospectively try to determine what was occurring
in the defendant’s mind at the time of committing the crime. This
requires not only examining the defendant to ask what his or her view
af the incident was, but also complete knowledge of psychiatric
history. The evaluator needs 1o know the Facts of the crime, read
witness statemeants and police reports about the incident, and when
possible speak to the victim. In this way the evaluator will have a
broad encugh database to determine the defendant’s mental state at
the time., Although “mental disease or defect™ has not been definitively
defined, it has generally been interpreted to mean that the defendant
was psychotic at the time of the crime.
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Io some cases a person’s insanily is so obvious that there is little
room for guestion. In other cases the issne i3 more difficult. Since
there |5 no precise way to answer the question, the evaluator mustiry
to obtain as much information as possible and then rely on his or her
clinical skills and expertisc. The ultimate decision is not the evalu-
ator's but belongs to the judge or jury,

The Successiul Lnsanily Plea

Although there is a great deal of media attention and debate
surrounding the insanity defense. there have been few studics that
have looked at its usage. One national stady estimated that of over
two million felony and misdemeanor cases disposed ol in state and
federal couns each vear, approximately 1600 delendants. or less
than 1 percent of all persons charged with erimes, were successful in
using an insanity defense {Steadman et al., 1982). 1t has been cstimated
thar wiien the defense is raised, it is likely 1o be successful in between
10 and 25 percent of the cases (Pasewark. 1981: Criss and Racine,
1980, Most lrequently the defense will be successtul in a murder or
alternpted murder case, particulacly when a family member ininvolved
tCarnahan, 1978; Criss and Racine. 1980; Silver, 1982),

The most likely predictor ol success is whether the pretrial evaluator
determined that the person was insanc. One stady revealed a 93
percent agreement rate with the cvaluator (Sicadman et al.. 1983).
while others have indicated a slightby lower rate {Blunt and Stock,
1983}, Delermining that the defendam was psychotic at the time of a
crime was the criticat factor in the evaluator suggesting that the
person met ihe insanity defense standard.

A comparison of insanity acquittees with the general prison papu-
lation reveals that the former group is likely to contain more women
ang more whites. and to be older (Carnahan, 1978 Steadman et al..
1983 Criss and Racine, 1980), Many of the acquitiees had no previous
involvement with the Taw, although they may have had numerous
previous psychiatric hospitalizations (Pasewark, 1981).

Proposals fer Change

The proposals to change the insanity defense take four forms: {1}
abolizh the standard, {2 narrow the standard, { 3) enact a goilty-huat-
mentaily-ill law, and (4) make procedural changes.

In 1982, ldaho became the first siate in recent times to abolish the
defense (18 Idaho Code 20). This was accomplished by ending an
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affirmative defense of insanity and providing that **a mental condition
shall not be a defense 1o any charge of criminal conduct.” Montana
and Utzh soon followed, Although this approach eliminates the
insanily defense inthe traditional sense, the concept af mens rea was
retained, Whether this approach can withstand eonstitutional attack
remainstobeseen. Inthe early part of this century Louisiana, Missis-
sippi. and Washington tried unsuccessfully 1o abotish the defense.

The mast recent suggestion has been tonarrow the insanily defense
standard in ALI jurisdictions to consider only the cognitive aspect off
adefendant’s actions rather than any volitional etements. This view,
which has been primarity expressed by Bonnie (1982), has been
accepted by the American Bar Association {1983). This approach is
thought most likely to avoid the occasional mistakes that are
sometimes made when the volitional aspect is considered. T'hus far,
tiuwever. it has not been adopted by any jurisdiction.

The enactment of guilty-but-mentally-ill { GBM!) laws has had the
mostimpact, having been adopied by about 25 percent of all jurisdic-
tinns {Weiner, 1984). Under GBMI, a defendant can be found nol
guiley, suilty. not guilty by reason of insanity, or guilty but mentally
ill, The nation was that this would aveid the constitutional problems
raised by abolishing the insanity defense, yet would provide the jury
with another dispositional alternative. It was believed that this would
result in fewer successful insanity pleas and possibly guarantee the
person Lreatment while in prison.

The expertence of Michigan, which has had a GEMT law since
1976, indicates that the same number of pecple are acquitted by
recason of insanity after GBMI as before { Blunt and Stock, 19834 In
Tllins, more people have been acquitted by reason of insanity since
the GBMI law became effective, The Michigan experience also reveals
that those found GBMI1 did not meet the insanity defense standard
{Blunt and Stock, 1983). Thus, it is unlikely that they had a sericus
mental illness that rendered them psychotic at the time of the crime.
The GBMI verdict is viewed by many in the legal community as a
hoax on the public. It does not abolish the insanity defense, as the
public often thinks, and it does not guaraniee that the individual will
receive treatment while incarcerated. Tt is therefors viewed as an
unnecessary piece of legislation { American Bar Association, 1983,
As more informaliocn becomes available about the experience of
GBMI in various states, the notion of adopting this type of lzgislation
may die.

Finaliy, there have been proposals to change the way the insanity
defense works attrial. These proposals havetwo elements: { 1) shifting
the burden ef proofto the defendant to prove that he or she was insane.
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and (2}imitingthe scope of psychiatric testimony. There are probably
merits in ¢cach proposal, and whether they will be accepted by the
states remains to be seen.

In conclusion, recent propesals to change or abolish the insanity
defense seem to ignore the history of the defense and its purposes
within the ¢criminal justice system, Criven that the defense is rarely
used and more rarely successful, one must question why there is any
need to changethe defense. [n a just sociely, there must e compassion
and the mora! judgment to excuse those rare individuals who cannot
comprehend the wrongfulness oftheir actions, The insanity defenseais
the exceplion that proves therule of free will. Itis this vision of the law
which has been the basis for resistance to abelition of the insanity
defense.

DISPOSITION OF THE INSANITY ACQUITTEE

Althoughthe inganity defense has generated much controversy, the
disposition of the insanity acquittee merits greater attention, since
the public's real concern is with what happens to this person upon
release by the eriminal justice system, Until the 1970s, it was likely
that if someone was acquitted by reasan of insanity, he or she would
automatically be commitied to a state memal institution for the
“eriminally insane.” Often the person would remain there for a tengthy
period, possibly longer than a prison sentence would have been, and
frequently stayed for life. However, a5 a result of the development of
psychotropic medicalion, the community mental health movement,
and legal cases establishing that the mentally disabled have a right to
betreatedinthe least restrictive setting, insanity acquittees are even-
tually returned to the community. During the 1970s, a few of these
acquittees became involved in repeated violent criminal activity, thus
raisingthe issues of whetherthe defense should he abolished and what
type of changes should be made to protect the public from persons
found not suilty by reason of insanity.

Today, the state laws are in a state of flux relating to insanity
acquittees. Upon a finding of not guilty by reason of insanity, one of
four things can happen, depending on the jurisdiction: { 1} no special
provisions, meaning thal the person can go free, unless civil commil-
ment proceedings oceur. This is true in the federal jurisdictions, as
well &8s numerous states; (2} automatic commitmant for a period ol
evaluation to determine if Lthe person meets the civil commitment
criteria: {3) avtomalic commitment with no set date for a hearing on
the continued need for hespitalization; or {4) commitment afier an
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immediate special hearing onthe acquittee’s present mentalillness or
dangerousness.

Thus, the length of hospitalization may be directly related to the
process used to [nstitutionalize the acquitiee, Ifthe person is trealed
the same as other civilly committed persons, he or she can be dis-
charged by decision of a hospital adminisirator when no longer
deemed to need hospitalization, Where the state has special criminal
commitment procedures for insanity acquittees, a person may be
hospitalized longer under a broader commitment standard. Release
may be dependent on his orherbeing considered no longer danperous,
and the approval of release may be decided by a judge or parole-type
board, rather than by tha state mental health agency. In some states,
hospitalization ¢an be no longer than the maximum seéntence the
acquittee could have received. However, in a 5-to-4 decision, the
Supreme Court in Jones v. United States { 1983) recently held:

there is no necessary correlation belween severity of the offense
and Lhe length of time necessary for recovery. The length of the
acquitiee’s hypothetical criminal sentence therefore is irrele-
vant to the purposes of his commitment.

This case also denied insanity acquittees the same due process pro-
cedural protections afforded other persons who are institutionalized.
Presumably | this decision will not cause other jurisdictions to rewrite
their laws in a way that does not distinguizh between the violent and
nonviolenl insanity acquittees. The Jones decision is very disturbing
because of its denial of rights aiforded to other persons who are
institutionalized for 2 mental illness, with no cut-off date as Lo when
reaular civil commitment procedures must occur,

En many of the states that require court or board approval of the
discharge decision, conditions can be required as part of the relegse.
Thus the person can be required to-participate in mandatory oulpatient
programs. drug or aicohol rehabilitation programs, or other types of
trestment that are likely to guarantee his or hersuccessful adjusiment
in the commaunicy.

Numerous proposals for change regarding the disposition of
insanity acquittees have been made, There seems to be a growing
consensus that there should be 2 distinction made between persons
acquitted by reason of insanity after violent acts. and all other people
who may need institutionalization for a mental illness. These pro-
posals have some commeon clements. including broadening the
commitmeni criteria, requiring court or board approval of the dis-
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charge decision, and requiring mandatory outpatient care upon release
fram institutionalization.

The notion of a broader commitment standard for viclent insanity
acquillees recognizes that if an individual has been found competent
to stand trial, ke or she would be unlikely to meetthe civil cormmitment
criteria. Yet if the person stops taking medication, he or she may
decompensate to being in an active phase of mental illness and thus
pose & danger to society. Under these proposals, there would be an
automatic commitment for a period of evaluation, and hospitalization
woutd be based on a Jdetermination of whether the person could
benelit fram inpatient psychiatric services { Weiner, 1979; American
Bar Association, 1983},

Requiring approval of the discharge decision by the judge who
heard the criminal case, or by a parole-lype of board, assures not only
that the individual’s psychiatric state is considered, but thattherzis a
consideration of what impact the person’s release may have on the
community if he or she has not been successfolly treated. This iype of
appraach permits a review of the recommendations of mental health
professionals and may require that gradusl releases, such as day
passes and weekend passes, be tried before the person is discharged
from the hospital. It also recognizes that due Lo the economics of
tunning a mental health department, there is often pressure torelease
patients as quickly as possible. Because these patients have mani-
fested their illness through violent acts, someone besides the mental
health professional should evaluate whelher release is appropriate.

Finally. the proposals for change have recognized the need for
developing cutpatient treatment programs to assure that individuals
are likely to succeed in the community {Weiner, 1979, American
Psychiatric Association, 1983). These programs would be under the
jurisdiction of the releasing authority. If the acquittee did not follow
the treatment plan, he or she would be subject 1o rehospitalization.
This approach is the most important aspect of assuring that insanity
acquittees, once discharged from the hospital, will not become
involved in repeated violent activity due to their mental illness,
because experienced mental heaith professionals would be monitoring
their care and determining il they were deteriorating. At that point a
treatment intervention could oceur that would result in rehos-
pitalization or an appropriate change in the treatment program.

The debate surrounding the insanity defense should center on what
procedures need to be enacted to assure that violent insanily acquittees
are treated and then released when they are no longer dangerous,
There is a need Lo develop systematic programs for the treatment of
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these individuals an an cutpatient basis. States that are considering
making changes in their iaws should study carefully the Maryland,
Wlingis, and Oregon laws and programs that have resulted i taking a
systematic approach to treating acquittees {Silver. 1982. Bloom and
Bloom, 1981}, These programs have proven very successiul inreducing
the likelihood that acquittees will become involved in repeated violent
achivity.

MENTALLY DISARLED PRISONERS

The American correctional system has a greal need for an infusion
of mental health services, The mentally disabled are dispropor-
tionately represented in correctional facilities as compared to their
nembers in the general population, It has been estimated that of the
6.2 million people who go through this nation’s jails each year. 10
percent of them are seriously mentally ili {MNational Cealition for Jail
Reform, 1982). Estimates of the mentalty i1l within prisons range
from 14 percent whe are considered psychotic to as high as SQpericent
when behavior disorders are included {General Accounting Office,
1979). Between L0 and 29 percent of the prison population is also
estimated to he mentally retarded (Santamour and West, 1977).
These numbers present uniqee problems to correctional adminis-
trators, as well as to mental health professionals who seck to provide
services to the imprisoned mentally ill effender.

Although the number of mentally disabled within the correctional
system is stariling, there ase few —and in some cases no—treatment
programs forthese individoals (GOA, 1979). Thisisduein part Lo the
lack of recognition by prison administrators of the cxtent of the
problem, and in part to the lack of funds available for such programs.
Additionally, there are tremendous problems in attracting qualified
stafl to work in correctional systems that often have no lzeilities
for treatrment.

The U.S. Supreme Court in Estelle v. Gamble (1976) recognized
that prisoners are entitfed to medical care. Lower courts have recog-
nized that prison inmates may be entitled to psychiatric or psycho-
logical treatment if this is viewed as a medical necessity (Bowring v.
rodwin, 1977; Finney v. Malery, 1982). This may be provided in
part by translerring the prisoner to the mental health system, Uswally
states have special procedures toinitiate such atransfer, However, in
Vitek v. Joncs {1980), the Supreme Court required that before an
inmate could be transferred from a prison to a mental health facility.
certain due process procedures had to be followed, ineluding holding
a hearing,.
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Abthoughatransfer may work inaspecific case, inordertomect the
needs of the disabled in the prison system, either massive transfers
woulid havetooccur (heavily overburdening the mental health system)
or. more logically, treatment programs would have to be cstablished
within correctional facilities. [n the case of jails, where persons are
awaiting trial or serving sentences of less than a vear, transfer 1o a
mental healbth facilicy may seem the most logical approach. However,
inlarge urban arcas the jail may have thousands ol prisoners, of which
more than a hundred may be mentally disabled. Insuch cases, psychi-
ateic services within the jail is essential.

Although the establishmenti of treatment programs within correc-
tional facilities seems the only sound approach, one must recognize
the problems preseated for mental health prolessionals whe are irying
to provide treatment in such settings, First, they are presented with
the discouraging prospect of helpitig a personto gain control of his or
her mental disability only to remain in prison. Second, there is the
conllict as 1w who is the ¢lient, the prisoner or the prison system.
Finally, in most circumstances there is little support far the mental
health professional’s efforts from correctional authorities, and fittle
financial gratification or status within the profession as a resolt of
working with prisoners.

Yel the needs of the mentally disabled within the jails and prisons
are great, The retarded prisoner is more likely to be victimized by
other prisoners, as is the psychotic prisoner. This area requires the
most concerted effort to bring about change. Corcrectional authorities
musi learn Lo identify the mentally disabled and then develop treatment
programs in separate facilities for them. This will onty be accom-
plished with a recognition of the problem and funding supportto bring
about the needed changes.

DIVERSION TGO TREATMENT PROGRAMS

The final point of interface for the mental health prefessional with
the criminal justice sysiem is at the peint where treatment programs
arc being considered for the defendant. This is most likely to occur al
the time of sentencing, when a treatment program may heordered as a
gondition of probation and diverts the offender from incarceration. It
also may be considered at the time of discharge from a prison, when
treatment may become a condition of parele. In either case, arcview
of the defendant’s previous record and possible treatment needs is
made. Potential alternative programs are then explored o seeifthere
is one that maets the needs of the defendant and that will consider
accepting him or her.
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Muost common are diversion programs for defendants who are drug
abusers. The majority of states have laws that permit diversion into
specialized drug lreaiment programs. To meet their criteria, the
defendant will have 1o have a drug habit that is considered to be
related to his or her criminal history. However, if the person has an
extensive criminal record of violent crimes. he or she will be barred
frem such a program. These programs not only aim at helping the
offender, butl also anlicipate that by reducing the amount of drug
abuse, there will be a deerease in drug-related erime. The same type
ol principies would apply toprograms for alcohol-addicted offenders.

If the defendani has a previous psychiatric histary or is mildly or
moderately retarded. and if be or she has not been involved in a
serious ¢rime or does nal have an extensive criminal history, then
treatment or habilitation programs might be considered. In these
cases the presentence report may include an evaluation by a mental
healih professional who supgpests a specific program that will become
a condition of probation. The offender will be required to follow the
rules and regulations of the treatment program and kecp all appoint-
ments. IMnot, he or she will be comsidered in violation of probation,
which might result in imprisonment.

The major problem in this area is the {ack ot" programs { GAG,
19749}, There is a desperate need for more drug and aicohol rehabili-
tation programs aimed specifically at offenders. There are now very
lew putpatient treatment programs that will provide psychiatric care
to mentally ill offenders, and programs providing habilitation services
tu retarded offenders are almost nonexistent. These programs not
only must provide treatment but also serve on some level as an agent
of the court by reporting on offenders who do not follow their rules,
Working with involuntary patients often poses problems for mental
health professionals, who may believe that coereion will limit the
likelihood of treatment success, Additionafly, there is usvally com-
munity opposition to establishing such programs in the neighborhood,
Yot these hurdles must be overcome, because the prisons are over-
crowded and seemingly incapable of treatment. Prisons also provide
an extremely costly alternative to workable cutpatient programs. The
tuture direction of the interface hetween mental health and criminal
justice will be to develop workable outpaticnt treatment programs
that can demonstrate soccess in reducing the recidivism rate.

CONCLUSION

The law necessitates many points of interface between Lhe mental
health and criminal justice systems. Class action lawsuits and statutory
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changes have mandated more rights Tor the menially disabled offender,
Treatment programs are required in part as a result of this litigation,
Yet, although the iaw has brought about many victories for the mentally
disabled offender, these are often only paper achievemenls not
supported by meaningfu! change. The time has come to address how
to accomplish the types of chanpes that will provide the treatment
necessary for the mentally disabled person w complate the ¢riminal
justice process and return ta sogiety a healthier individual.

Treatment programs must be developed within the cotrectional
system. Equally important, ngw treatment alternatives must be
attempted on an oupatient basis. There must be a recognition of the
unigue problems presented by the mentally retarded offender, and
thesa must be addressed at each point ol interface. Attorneys must be
trained to betier identify when their client may be mentally disabled.
and evalvators need to receive maore training in distinguishing between
competency Lo stand trial and the insanity defense. Finally, the time
has come to develop mandatory outpatient treatment pregrams lor
persons found not guilty by reason of insanity after committing viclent
crimes.

There is also a great need for specific data in this area, Few stales
gather statistics on (heir mentally disordered offenders. the nature of
their disability . and the nature of their offense. Pubtic perceptions of
the Frequency of use of the insanity defense are grossly distorted.
Without specific data, we cannot set aside misconceptions nor make
megningful public policy decisions. Fundingis needed te do research
irt this area—not only to gather statistics, but also to determine if
treatment programs reduce recidivism and are cost-effective. Once
we have these answers, we can decide if other changes are warranted
in the mental health/criminal juslice system.
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Chapier 2

THE BROTHEL BOY
A Fragment of a Manuscript

NORVAL MORRIS

The picce is handwritten, in Eric Blair's characteristic, cramped.
tncticulous script. There are frequent crossings out and emendations.
There are occasional spelling inversions, such as “ gaurd ™ for * guard,”
which are surprising. considering the obvious overall attention the
document apparently receivad.

As un cssay it is uneven. Parts reveal Blaic-Orwell at his most
mnasterful —phrases and sentences that he will use again in his later
writings; parts are verbase and pretentious, like the carly effort of one
ambitious to be a wriler but insecure in the craft, struggling too hard
for effect.

The document also foreshadows many of the ideas its author later
developed in depth and subtlety, themes that supported novels and
essuys . That alone would assure its lasting importtance. [1)s a major
find.

I bought it for the equivalent of 3185 while on a holiday pilstimage
reiracing Blair's travels during his period in Burma. The vendor wasa
Parsee: at lzast he was either a Parsee or 4 hall-caste Angle-Indian.
but ! think probably a Parsee since he did not affect an English accent.
He had boueht the manuscript, he said, from some Dacoits who had
moasted (o him oftheir courage in breaking inlo a government bungalow.
He confessed to having purchased the lew sticks of furniture and the
fow personal effects they had stolen, and he had quickly got rid of
everything other than these papers, which he now held in a crumpled,

AUTHORS NOTE: Reprinted from Madoess and the Criminal Law by
Norval Marris. Chicago: Universiey af Chicagoe Press, 1982,
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vellow, paper bag. All this was many vears ago; he had turned to
legilimate business longsince of course—on that Tcould rely. He had
heard of my intetest in Eric Blair and thought 1 might fike to see
these papers.

Iis true that Blair once wrate w0 his mother about a burglary of his
quarters—*who should guard this guardian if he can't guard himself™ —
though he had not, possibly forreasons of emmbarrassment, reported it
to his supertors in Mandalay: but he had made no mention to either of
the loss of 4 manuseript, which was surprising.

So much for my nd. The amount T paid for it, annas to the valug of
F185, suill purrles me: the sum is a tribute either to the vendor's
ignorance ot to the purchaser’s gullibikity,

Here it is, gaps and all.

Moutmein
fipper Burma
927

[ wonder does any other Old Etonian roll his own cigarettes? And T'm
not sure why I'do. They are cheaper, of course, but the taste is not very
different and bits and pieces of tobacco do drift inte one’s mouth and
require picking off the tongue or lips, which seems to disturbh some
whoobserve it Inthe Clubthey make nosecret ol their disapproval—
A& frightfully low-bred habit.”

No thanks, | prefer these,” and I watch their foreheads wrinkle
in revulsion.

[ had carefully rolled a cigarette and was about to moisten the
papcr, my tongue protruding, mouth geape. when a native boy burst
inlo my office shouting. “Come, Come Sir. Hurry pleasc. They are
killing the brothel boy.™

[ knew of course, of tha local brathel, but not of any “brothel boy, ™
A homosexual prostitute seemed most unlikely in Burma, guite ou of
character with local values and prevailing behaviour—but I had
mistaken his role. At all events, T hurried Lo where [ was led to [ind
several village men standing over the unconscious youth but desisting
now from further ¥iolence, They were, it seemead immediately obvicus,
the remainder of a mob of assailants, though how [ knew remains
unciear to me,

The boy was unconscious, blegding from the head and face from
wounds (nflicted by repeated kicks. His shoulder was twisted.
obviously broken, His clothes. when whole scarcely adequate, were
now gaping, torn, and bloody. He lay in & foetal curve, clutching his
groin, The expression on what was left of his features wasof angoished
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surprise, the lips drawn back. mortal fear apparent. The smell of fear
and violence, of sweat and vomit, was pervasive.

Resentlully they stood back to aliow me 1o inspect him. Then. not
concealing their reluctance, they helped me carry him to the police
station. where Lelephoned Dir. Veraswani at the nearby hospital. By
the tirme Dt. Veraswami had arrived T knew the outline of the events
that led to the brothel boy's beating. Some villagers returning to the
fields in the aficrnoon had heard a girl's screams from a heavily
overgrown areanear the river custemarily used for washing, but not at
this time of day. When they reached her the screaming had ceased:
she lay, a young girl, naked in the brothe! boy's arms. She had been
raped. In her struggles she had apparently struck her head violently
on a sharp rock. The bov had made no effort 1o fige,

The girl was laken to her home. More villagers arrived. The boy
was attacked. He might or might not have been killed—my arrival
may have saved mim for the hangman. Or the villagers may have
overcome their dislike of the Raj's justice sufficiently to bring him to
me. It was. after all. alairly clear case—a young gicl, a virgin, raped
and injured by the brothel boy,

Anditbecame an even clearar case when, a few days fater, she died
from the combined effects of the head wound and septicaemia. A
villainous mixture of local herbs which the villagers had applied to
her head wound probably hastened her death. D, Veraswammi had not
been called.

The law began it processes. By this time Thad been long encugh in
the service ofthe magistracy to know what must be done to prepare for
and carry out a Irial in a capital case. In such cases I usually acied
only as judge and prosecutor, aveiding the further incongruous rote of
defense counse] T also assumed in less sericus grimes. It was not
required, but I had fallen into the practice of asking one ar other of the
three Burmese claiming some lorensic skill to repregent indigent
natives accused in serious cases. But (his tinle my requests were
firmly rejected. There was nothing to be said. He had raped her and
she had died. He had been caught immediately. He did not deny what
he had done. The only gquestion was whether the villagers would kill
him or whetherthe Raj, withits quaint, imported formality and pretense
of independence, would do so, They could see no reason in impeding
the Raj. So [ was judge, prosecutor, &nd defense counsel, equally
untrained in all three roles, though with developing experience in
minor disputes and less criminal matters. Certainly the boy could not
dix much for himself.

I interviewed him under close paurd in the hospital, 1 iried o talk
quietly 1o him: I didn't hurry, sitting silent for long periods. He would
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look down and away. immobile, never volunteering a word or a
gesture. The emanation was of one cloyingly anxious to please, but
nol knowing how to. Whenever 1 asked him what happened by the
river, he would rush to sweaty verbasity, his head and shoulders
bobbing forward with exaggerated sincerity, " Please Sir, [ paid, I'm
sorey Sir. . . . Please Sir, { paid, I'm sorry Sir.” the wotds running on
with rising inflexion, Rooding incoherently into one another, until he
would begin to sob. When the crying stopped he would return te his
motionlesssilence. Andif [ again even remaotely probed the events by
the riverside, the same miserabls routine would be fotlowed.

IT 1 asked him te do something, to stand up or sil down, to open a
window or a door, 1o bring me that chair, he would leap to obey,
diligence gleaming in his cyes, ingratiatingly obedient, like a well-
trained dog. But I could achieve no communication with bim beyond
his prompt obedizgnce to simple order. I tried different tacks o relate
to him, asking him about many things, always speaking clearly and
slowly, but 1o little effect, Sometimes he wouid seem o understand
and give a monosyllabie reply, accompanied always by a clipped
*8ir,” and sometimes would offer ashy and innocent smile, but words
and smiles seemed quite random, having little to do with my guestion,
And as soon as I approached the matter of the girl, or washing by the
river, or even money, out would spill the **Please 5ir. I paid I'm sorry
Sir” flowing Lo tears. sometimes preceded by the incongruous smile.

A perseveration,” I believe it iss called,” Dir. Veraswami told
me. “Owver and over and over he says the same things in the same
words in hiss mind, believing them completely I'think, but not an idea
what they mean, Sometimes he will say it all, sometimes bits and
pieces, you will find, but always in the same sequence, poing round
and round, exactly the same. You will get very little more from him, It
i55 all hiss silly mind will let him think about. Perhaps not silly, issn*t
it. Safer so0. But I doubt he pretends; he does not malinger, I think. He
1etls you all he can tell himself.”

So it proved, The boy was obviously stupid. And the meaningless
repetition and cringing self-pity became increasingly distasieful,

I went to the brothel to try to learn mare of the boy. He had, it
seemed, been born there some twenty orsoyears ago. Who his mother
had been was remembered—she had worked for the previous owners
ofthe brothel but had died 4 few years after the boy's birth. His fathar
was, of course, undiscoverable: any one of the older male population
of this or neighbouring villages could be a candidate for the unsought
henour, The present brothel keeper. asmarmy lady of large physique,
exprassed unqualified praise of her own virtue in having let the boy
stay when she bought the brothel seme years ago. He was, she said,
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until now an entirely reliable punkah puller, willing to keep the fans
maving for the more prosperous clients who wanted them and would
pay for them, while he Taded into the background.

I could understand how unobrusive he would have been. As interested
in him as [ was. T found it hard to see hin as a person at all, On any
subject apart from the crime, he only saidwhathe thought he pught to
say. Otherwise, immabile, slight, turnad away, he seemed as present
as the furniture,

“How did he keep himself?”* [ asked the proprigtrass of the brothel.
She was lyrical in her praise of her generosity. She kept him withaout
charge. Actually let him sleep inside. Clothed and fed him, And
somatimes, she said, customers, anxious to show off, would give him
a few annas. And she would, in her bountiful kindness, fet him keep
them. This was, | supposed, the source of his savings, which he had
tried 1o give to the girl he killed. " Did he help the girls if they were
treated badly by a customer?” I further enguired. Indeed not; that was
her job, And, archly, there were always men of the village to whom
she ¢couid look for assistance if she needed it But that was very rare.
The girls knew they shouold expect, even encourage. vigour in some
customers. They were often the best customers. And the girls knew
she waould care for them if they were hurd, Tt would be moest improper
for the boy to intervene, He was enough trouble to her without that.

All he was expected to do, she explained, was to keep the punkah
moving gently to begin with and perhaps later slightly more swiftly so
that, by different methods, he and the girl could eool the customer,
She laughed with beiel-gummed delight at her own wit and then
explaimediomethatthe boy's job was very easy, that often he didicon
his back. his arms pillowing his head, his heel in the loop of rattan
which by regular pressures waved the overhead punkah. She developed
this theme of his sloth and her generosity at some length.

“What of his schooling?™ I asked. And this confirmed her view of
the idiecy of the white servants of the Raj. Powerful eye-rotling
laughter was her response, so that I had that often recurring sense of
how alien and useless I was in this Burmese setting. A brothel boy at
school would be mere at home than this assistant police magistrate in
Upper Burma, And about as useful, T suppose, in her view.

I asked the brothel keeper if she knew how the boy had met the girl
he killed. Her already ample bosom rose, swelled. and trembied with
indignation. He had met the girl when he helped her with her parents’
laundry. Washing was men’s work, but the girl’s father was often
unwell and the girl did it Tor him. It was, of course, the brothel boy's
duty, in return for the brothel keeper’s munificence towards him, to
do Lhe washing for the brothel, which took him daily to the river. The
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boy had, she Lthought, on occasion assisted the girl by helping her
carry seme of her parents’ laundry to and lrom the river, She had, it
appeared, most nnwisely chatted and ptayed with him in a friendly
way when they met. The propriciress had on one eccasion made it her
business, indeed gone out of her way, towarn the gir! that the boy was
a fool, a simpleton, not to be trusted, and that she should behave
towards himlike avervome etse, not talk tothe stupid boy except totell
him what to door not to doorto reprimand him. But the givl would not
listen, She was only a child of twelve or thirteen, but even so she
should have known better, as the younper girls in the brothel ali
understood, certainly after the kindly but firm warnings so generously
given,

I turned to Dr, Veraswami to try to understand the boy and his
crime. As usual, Dr. Veraswami was pleased 1o talk to me about this
or any other subject, it seemed. Both of us lacked friends and conver-
sational partners in Moulmein, Dr. Veraswami's children by his first
marriage were grown and departed, those by his second were old
ennugh to fove but not to talk with. And his present wile would ron 1o
hide inthe kitchen when she saw me approaching their bungalow, She
had, the Doctor tald me with a gentle smile, “many fine qualities
indeed, indeed. but the confidence in conversation of a particularly
timid mouse.”

Dir. Yeraswami was the only person ! enjoved in Moulmein, cer-
Lainly the only one | [e)t at all close to since, try a5 1 would, I could never
establish any reciprocal warmth of feeling with any of the natives,
though 1 think some of them knew I respected them, My servants
would not talk at all of the crime, locking anxiously resentful and
falling silent if | mentioned the boy. By conirast, in the Club, it was a
subject of unending, energetic, circumiocutiously salacious chattar,
the details of which § spared myself by stressing that since ihe matter
was suh judice Lshould not mention it or recegive advice about it. This
did no good, ol course, but it did give me a further excuse to avoid the
Chub, and confirmead the prevalent view of me there as a posturing
oulsider, probably & coolie lover,

Dr. Veraswami had, after all, worked in a mental hospital, and he
was closertothe Burmese, cettainly in their illness, than anyone who
was not Burmese, $o I turned to him.

The evenings on the porch. the rattan armchairs, the foliage still
hanging heavy from the regular late alternoon rainshower, the smells
and sounds of the village and the nearby hospital and gacl, the heat
abating, and the bottles of Watney's beer with their wired glass
stoppcts elinking among the few tired lumps of ice in the oval bucket,
made an oasis of mind talking to mind profoundly different from the



Mocris ¢ The Brothet Buy 19

relentless ritual phrases of the Club. And il was good to have the
chance to learn from him about matters my reading had neglected.

“The boy iss. [ think, quite retarded, but to what level iss hard to
tell.” Dr. Yeraswami seemed perplexed. ““Iss not easy to be sure.
After all, my friend, he 135 quile illiterate, Linkike you, he and books
move in different circles, always have and will. Measuring such a
mind iss beyond me. and others also issn't it. But he iss certainly far
backward, far backward.”

The villagers had made much of the girl's virginity: T wondered
about the boy's sexual experience. Dr, Yeraswami was again hesi-
tant, but did not doubt my specutation that the violence by the river
might have been the boy’s first experience of intercourse. He had
witnessed much, of coursa, but the brothei girls would certainly see
themsealves as superior to and distant from the boy. Chastity. in the
sense of absence of congress with 2 woman, may well have been
forced on the bay,

“Ts he mad? Was he mad?™" I asked the doctor.

“To be sure, 1 don™t know at all, | . . He 153 certainly not normal.
Bul given hiss life, dear friend, how would you know what he thinks | | |
if he does think, ass you mean it.™

“Mad or not, dear doctor, is he Iikely t0 do something tike this
dgain. or has he learned his lesson?” Surely the swilt and brutal
punishment for his venary, then the arrest and everyone condemning
him, had instructed even his dull mind.

Dr. Veraswami was not so sure. **One would think 8o, indeed one
waould. But I must tell you that there are cases like hiss where even
after very severe punishment the actiss repeated. Youmust not, dear
friend, underestimate . . " and here he grasped wildly in the ait for an
unembarrassing euphemism, and with triopmph found it**, . | the power
of the gonads! . . . OF course, if you hold him it prisson for twenty
vears there would then be tistle risk—these fires do with the years
burn less intensely. believe me—hbut 1 doubt he would survive so long
in prisson.””

Dr. ¥eraswamli's resignation in the matter bepan to annoy me,
“Well, if vou can’t help with why he did it, or whether he's dangerous,
what should be done about him_*

“He will be hanged. of course.”

I protested that we both knew the boy meant no harm, no evil, The
mere 1 thought about him and his crime, the less wicked it seemed,
thongh theinjury to the girl and her family was obviously extreme; but
it was a tragedy, not a sin.

Dr. Veraswamiwasrelentless. " You think him retarded, and he iss.
You think him ignorant of what he should and should not do, and he
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is5. You think he meant no harm, just like an animal, & reaction to the
gitl. But don’t you see, dear friend, ali your English colleagues see
him ass just the same ass other Burmese, indistinguishable from all
other native boys. All look alike. All are stupid, ignorant, cunning,
untrustworthy, dirty, smeily, sexually uncontralled. All the same.
To excuse him because he iss just like the rest would in their minds be
madness in you, not in him."”

[ hadno answer. * And,” he continued, glancing towards the village.
‘g0 I fear is5 the view of the Burmese, & brothel boy, ves, but in no
other way dilferent. They don’t let mind speed worry them. You think
he iss different and therefare innocent where athers would be guilty,
you may be right, probably so, butthe villagers don’t agree! You must
do what your British friends at the Club and the villagers both expect
vou Lo do”

My testiness increased. “ You seem so content in this. Doctor. The
boy is surely fess responsible than most killers, he meant no harm
insofar as he understood what was happening, and you sgem 30
swiftly to accept his hanging. Surely heis fesr worthy of being hanged
than most murderers.”

Dr. ¥eraswami was waving his head vigorously from side lo side as
I spoke. This, | had carlier discovered. was a frequent Indian gesture
easily mistaken for dissent, but having the larger meaning of a qualified
assent, in effect—you are nearly right but not guite, **The gaol, the
prisson, perhaps,” he said, waving to the nearby dingy walls. “He
gould sit there om the other side of the wall with the others until he died
perhaps. He wili learn nothing there, ass youknow. Haveevenlessto
do than in the brothel. If anything he will become even more idiot than
now . And they will prey on him.™" Then, afler a pause to acknowledge
my troubledsilence, * Or perhaps the place where we lock up the mad.
Haveyouseenit? . . . Worse, Ithink,thanthe prisson. Haveyoubeen
there?”

1 had and it was. No psychiatrist could possibly wish to work in
such circumstances and none did. Tt was indeed the least desirable
service for any doctor, Burmese or Indian—and no English doctar
has a5 vet ever drunk enough o find himself posted there,

“Butiss it not muchthesame, . .. evenin England?” D2r. Yeraswami
asked. 1t was not really a question. He knew, Idid not know. What he
implied was probably the truth,

“$owhat, dear police magistrate friend, would you have us do with
the boy?" Shall T take him home with me? Keep him here o serve us
beer? Iss it not difficult enough for me to live in this dreadful place
without taking him ass a sontomy bosom? The villagers would indeed
then reject me entirely quite, Or iss he to be apart olthe police magis-
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tracy” You would be more doubted and even less respected—a most
unwise move indeed, indeed . .. And he trailed off to vague head
wavings.

“1wonder, Doctor, if one ol us could have talked to the girl belore
she died. whal would she have wanted me to do?™”

“She would have been more scared of me than of you—Indian
doctors, ass you know. hewitch village maidens and turn them inle
hyenas or other horrible animals; English policemen merely steal
them! I'doab cither ofuss could have made herunderstand very much
aboutthe boy, But what if we could? How could she forgive him? How
tell him? Take the money from him, perhaps . . . 7 Itiss offensive, No,
vou will get no help lrom such thoughis, my friend, ILcould not in any
way have been her problem. It iss yours.™

Later. reflecting ontherealities Dr. Veraswami had helduptome, I
found myselfdreaming the reflormer’s dreams. summoening resources
of medicine, psychiatry, prisons without brutality, and a political
caring ages removed from Burma under the Raj.

Did much change? Twas ool sure. Certainly, the boy would not be
executed, since with the movement towards minimum social decencies
the executiongr is one of the first functionaries to be retired. But
others tend totake his place. A larper self-caring often aeccompanies a
larger caring for aihers. The boy might well be held until cured. And
how would oneever koow thae? Only by letting him out, And one can't
do Lhat until he is cured. 8o he must be held. The false language of
ireatrnent and cure would replace the Burmese bluntness of condign
punishment—and who could tell which is to be preferred? If the boy
could choose he would choose to avoid the hangman, but there would
be other whips and iurments waiting for him even in my dream of the
all-loving State.

My daydreams of the bov and I being elsewhere and at another
time. rather than here and now in Moclmein, were understandable but
gave me no comfore. My decision would have been cruelly lonely had
not Dr, Yeraswami seemed to enjoy our discussions and to wish to
help me in my thrashings around to avoid hanging the boy. Some-
limes, however. he siruck home huntfully. I was pressing him for his
epinion of how the bay feluin killing—caring, cruel, lost, bewiidered?
Isuggested confusion and a senseofisolation. Dr. Veraswami looked
incredibly embarrassed, ""Did you not tell me, dear [riend, of some
difficultics you and some of youor distinguished young friends . . . ass
it wore , . experienced at that fine English preparatory school you
auended before Eton? S0, Cyprian’s, issn’t it"" [ had no idea what he
was talking about and remained silent. He blushed. Indians do blush,
though less obviously of course than Englishmen. * Enuresis, issn'til,
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[believe . .. Flogged for what you did not know how to avoid, Tthink
yvousaid.” And T knew that I too suddenly was blushing, the lobes of
my ears scarlet, the guilt of my childhaod bed-wetting still upon me.
Dr. Veraswami was sture he had ofTended me; his agitation increased.
He gol up, fussing about with bottles of beer, now warming as the bits
of ice he had somewhere found melted to tagments.

Be was, of course, guite right. In a sense I had been where the
brothel boy found himself. I had been beaten for my sins, sins which
were clearly both wicked and outside my control, yet nevertheless
sins, or 5o they seemed to me and to Bingo and 1o 5im, whoe wielded
the cane and broke the riding crop on me.

[t was possible, therefore, to commit a sin without knowing you
committed it and withoul being able to avoid it. Soithad seemedthen,
and the fealing of puilt undeniably remained, and strong, Sinwasihus
sotnetimes something that happened—io me as o the brothe] boy.
You did not properly speaking do the deed; you merely woke upin the
morning to find in anguish that the sheets were wringing wet.

I tried to calm Dir, Veraswami, to assurc him that he had not
offended me, that [ apprectated his directness. that Ingeded his help,
This led meto an excessive confession, one | had made tonoone clse,
and probably no one else knew about it, not even 5im. The last time
5im had Aogged me for bed-wetting [ remembar with great pain a
further loss of control of my bladder and a warm flow inside my shott
pants. downthe inside of my left knee, onto my long socks and inta my
left shoc, Sim had me bent over a desk, posterior protruding; but 1
hoped mast desperately and still 1 misery believe that the desk
shiglded his eves from my pants and the pool which may have formed
at my feet. The shame, had the paddle been seen and almost surcly
commented on, would have been bevond bearing, But T still don’t
know if it was.

Dr. Veraswami’s hands were flying about in near frenzy. T tried
hurriedly to make the link to Lhe case ol the brothel boy, straining thus
Lo calm him. ¥ thought he feared a breach in our friendship, but that is
unfair; on reflection 1think his only anxiety was that he was troubling
me 100 deeply, Perhaps he was.

Were my feelings then, and the brothel boy’s now. al all compar-
able? Had [ become a ponderous, unleeling mixture of Bingo and Sim,
punishing the boy Yy death because of the harness of the environment
into which he had been flung. compared 1o which my trials ac St
Cyprian’s were trivial?

Dr. Veraswami would have none of it. “*Dear Iriend, bed-welting
and rape which kills . . . how can you compare them at all? . | _ mis-
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placed guilt . . . childish fears and adversities loom ever large, but no,
not at all, oot in any way like the brothel boy's guilt.™

Perhaps gallows humor woulkd reassure the Doctor that he had not
wounded me. At all events, Dr. Veraswami. after that beating, when
I wet my sock and shoe, I did not wet my bad again. T'was cured. Sim
cured me. The hangman will surely curc any lack of centrol our
brothel boy may have over his burgeoning sexual instinets!™

Bur [r. ¥Veraswami was hardly tistening, “"No, no, no, dear Sir . ..
enuresis whiie you sleep: sexual attack while awake; nething similar.”

50 1 pressed the analogy, suggesting that precautions might be
taken to empty the bladder, One might arrange to be awakened during
the night if others would help. What were Lhe precautions the brothe!
boy should have taken against copying what he had seen. and seen as
acceptable, to be purchased when the flesh engorged? The brothel
boy could hardly be justly punished for the desire. Obviously he had
had nothing to do with it, less than I had with the springs of enuresis,
And whence was he to find the wisdom and control. in unsought and
unexpected heal. nol Lo do what probably seemed to him an obvious
and acceptable act, He had observed in the brothel apparent gratitude
by both parties. simulation and true appreciation being indis-
tinguis hable by him, Where were the differences between him and me
in sinring? The distinctions seemed to Favour him.

Dr. ¥eraswami's intensity increased. “"No, you are very wrong,
forgive me conteadicting you. but you are off a lot. The bay must have
knowr he wass hurting her, dull though he iss, The gicls in the brothel
fear and complain of violence, they talk 1o each other about it often,
the boy must have known, Once he came close upon her, he knew_ he
knew . believe me my friand. The cases are gquite different. You do
yourself too much injustice. You did net sin, he did. and most griev-
jously. Your comparison with your bed-wetting misses the essential
difference. issn't it—he was conscious of what he wass doing, you
ware not. And being conscious, backward and confused though he iss,
mistreated and bewildered though he wass, he must be held respan-
sible. You must convict him, punish him, kang him! He is8 a citizen of
Burma, asubject of your Imperial Majesty, but you muasttreat him ass
a responsible aduli and punish him, That iss what citizenship iss.”

1 tad never befare heard such a lengthy. passionately sibilant
speechirom Dr, Veraswami. Itseemed to have calmed him. Again, it
didn’t help me.

It seerned to me that the discussion had tilted erazily against the
brothel boy. Responsibility © . citizenship . . . consciousness ol what
fie was doing . .. were these sensible standards for a youth of his
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darkly clouded intelligence and blighted situation”? And. if not, what
standard should be applied, to whal end, with what results?

An all-wize God could by definition draw these fine distinctions.
but it was hard to think of the brothel boy and a0 omniscient God as in
any way related, hardly an omnibenevolent God to be sure, And [
knew that Twas no ptenipotentiary of such adivinity; aminor agent of
the Raj was encugh for me, My employers had never distinguished
themselves in drawing delicately generous moral distinctions: indeed,
they secmed to judee entirely by the results and not by the intentions,
which surely must inhibit any line gradations in attribuling respon-
sitHlity,

Did this mean that there was no room at all in my jurisdiction for
mercy. for clemency? I deeided 1o put the question 1o Dr. Veraswami.

Unlike my fellow members of the Club, Dr. Veraswami enjoyed my
skill in rolling cigareties. He rarely smoked but accasionally would
accept one of my home-prown cigarettes. He preferred to moisten the
paper himsell, T holding the enfolded tobacco out to hin:, but he also
cheerfully accepted those the product of my hands and ongue,

When talking with Dr. Yeraswami, I found [ sometimes rolled a
cigarette to give me time to phrase a point of delicacy or difficulty, as
many who smoke a pipe use the ritual of filling, lighting. and tamping
as time for meditation. On this occasion, the cigaretie rolling was a
preamble to an effort to seek Dr, Veraswami's views on the mora)
aspects of Lhe problem ol the brothel boy. And. if he agreed that the
boy was less culpable, to press him why he was so adamant about
the hanging,

"o you know a painting by Peter Paul Rubens of the Last Judg-
ment?"”" T asked Dr. ¥Yeraswami. “'[t 15 a huge painting with lovely
though overweight naked ladies and gentlemen going up tounclothed
inactivity above the right hand of Christ. Just below His left hand
there is an interesting Prince of Darkness in contro] of a lecherous
team draggiog the damned ofT to unpainted horrors, with a lace at the
bottom of the Devil’s side of the painting screaming in agony ™

Dr. Veraswami said he had seen a poor print ol it once, he thought,
but in any event he plunped ahead of my circumlocution to the hegrl of
the question. *You ask, ] suppose, my friend, where will the boy be if
the admirahie Mr, Rubens paints truth? Of course, 1dontknow. I am
not a Christian bat, if T were, I would guess he will nor e among
those damned,”™

“Well, then, how can you tell me to hang him?™" [ asked, pressing
Dr. Veraswami [or eecongiliation of what some would sec as conflicting
positions.
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Dir. Yeraswami vielded to no difficulty in the reconciliation. Mercy.
a full and forgiving understanding of behaviour, was the prerogative
of whoever was God, if there was one, and if he had so little to do that
he interested himself in us after we died—which Dr. Veraswami
doubted, Nor did he believe, as did some Hindus, that we came back
in some other form; but if we did the boy was as likely to ascend asto
descend inthe hierarchy —whatever it was. Allin all, if God had made
the boy ashe was_ and puthim where he was, it was hard to seethat the
boy had behaved any better or worse than God must have expected.
But al! that, he argued mast vigorousty, had nothing o dowith Assistant
Police Magistrate Blair, who, admirably thoughDir Veraswamiknew
he was. educated and wise beyond his years, could not now help the
boy. “Justice, my friend, iss your job. Justice. not mercy.”” And his
gesturing hand fell and was still, simulating the fall of the gallows.
*Surely, Doctor. mercy can be a part of justice. They are hardly in
opposition, Cannot mercy infuse justice, shape it, direct it?"”
“Sometimes, sometimes, but often it iss beyond our competence.”
And he launched again into a lengthy speech, his plump white-clad
behind balanced against the veranda rail, his black thumb and fore-
finger nipping at the air as if to captore idess as they floated by. The
tenor of his argument was, so far as [ followed it, Freudian. Ifwe knew
all we could about any murderer, including the brothel boy, all aboet
hiz inherited capacities and all his life experiences. we would find
1 more than sufficient explanation for all his actions ingleding the
: killing, Conduct was apparently “‘overdetermined,” once you included
the unconscious and the subeonscious. And for most of these pressures,
which collectively and massively determine everyone's behaviour, it
wounld seem unfair to hold anyone responsible. “But, my dear friend,
fair or not, it iss essential to do so! Within justice there may be room
for clemency, for merey, for human understanding, providing only the
essential purposes of punishment under law are not lrustrated. Here
they would be. He hass killed while deliberately doing what iss a very
serices crime, There iss no room for mercy, noroom at all.”” Andthen
as if he thought it would clinch the matier: “Why even the good
Viennese doctor himself, Sigismund Freud, said you are responsible
for your uneonscious, There it iss!”

“But, dear Doctor., il we can assess differences of fault, or think we
can, sufficiently toreduce or increase the punishment of the guility, to
be merciful or to be severe, why ¢an't we, why can't 1, by the zame
means reduce guill itself? After all, sometimes we do that—when
people kill accidentally we call it manslaughter, if they have been
very careless indeed; and if they have not been careless and yet have

b
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killed it 1s wsually no crime and never murder. We may not be very
good at judging maral faclt; but in a rough and ready way we can. And
surely the boy is nearer innocence than guile.™

“Wo, no, my magisirate friend, you make the same mistake, forgive
me please. We are talking only of intentional acts, nat of acts of
carelessness—they are quite different. That iss what distinguishes
the boy's act from your enuresis, issn'tit. And for such acts .. .7 and
here Dr. Yeraswami grabbed two handfuls of ideas from the air
around him*'. . . the boy is either 1o be treated ass a responsible man
ot he issn'e. There arc no half-men for guilt in the eyes of the law, If
there were & choice of punishments for what he hass done, perhaps
you could be merciful, because he hass been much abused and iss of
weak mind. But there issn’t, there issn’t. It is5 circular you see.
dear friend.”

1didn’tsee at all, but be pressed on, now almostskipping ahout with
the released encrgy of uninhibited talk, which 1 suddenly realised was
anaven more cherished luxury for him than farme— " Maniss defined
by hiss capacity lor morai choice. That izs what man iss, nothing else,
otherwise an animal. " Andthen, chuckling atthe cruel pointedness of
the joka: “*Dr, Freud and the law agree, vou see. For his unconscious
mind and for hiss conscicus mind, such ass they are, the brothel boy
is5 twice responsible, Gtherwise you would have Lo excuse everyone,
certainly evaryone you took Lhe trouble to understand.™

Though an elusive conclusion. the point was strong. Justice cannot
excuse everyone, obviously, Andif our judgment of moral guili reflects
mainly our degree of ipgnorance of the relevant moral Macts, then all we
woulddoin amercy controlled system of punishment would, in effect,
be to excuse or be merciful towards those we know a 1ot about or
decided to find out about—and not the others, To my dismay it
seemed to me, therefore, thatif Justice stands in opposition to Mercy,
wa are damned (or, certainly, this Assisiant Police Magistrate is);
and if Mercy is to infuse Justice, to be a part of it, we probably claim
beyond our competence,

Dr. Veraswami understood my Jdifficulty io this whole matler, my
search for some principle to guide me. **T think a lat about it, my
friand.sinceitisssuchaworry toyvou, And, if 1 may please. [ hope vou
agree, here iss my conclusion.” And after a pause, a thumb and
forefinger.tweezer-likenipin the airtocatch his words, " There iss no
steady principle to guide you, none at atl. You must be 2 man of prin-
ciples, not of principle.”

Dr. ¥oraswami seemed to be becoming more etliptic than belore,
and in anoyance I told him so, ""No, you misunderstand me,™ he
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replied, [ mecan there iss no morzl princple to guide you, moral,
moral . . . There are, of course, other guides, other principles. The
main one iss that you English should use the executioner ass little ass
you can—rtarely if you use him at all. And how to know how little iss
ass little ass you can?”’ Here he paused again. hands siill, achieving
impressive rhetorical effect. 1 have it: if the British do not wish him
killed, there iss no problem unless the natives want him killed very
much, and the British think they should let them have their way. IF it
iss a native to be executed they will aot care too much, But if the
British and the natives fath want him killed. ass with the brothel baoy,
unless he iss so very mad ass to be obviously mad to all, natives and
British, you can donothing unless you also wishto leavethe service of
the Raj and be seen by all ass a treascnable fool.™

Hesitantly, regretting the force of “treasonable fool.” he added: ™71
would like to help you, but I can't. Perhaps youshould leave here . . . 1
would miss you. You would be happierin England Tthink. Bul iss this
the way” Iss this the way to go? And even ifyou do save the boy what
can we do with him? Ass I said, the gaol? the madhouse?

It appalicd me torealise that I'was in Pilate’s role, at least as Pilate
may have seen il, though otherwise the comparison made no sense.
Mor, increasingly it seemed 10 me, did 1. Perhaps it was me for the
madhouse that Dr, Veraswami saw as useless for the boy. Noj ]
understood the issue all too well; it was now clear and 1T was not
confused. Dr. Veraswami was right. As a moral issue, the boy was
nearer to innecence than most of us: al the Last Judgment [ would
back his chances over most. Bul as 2 political matter. what a weak
reed he had in me to sustain his life.

Irecalled znother recent occasion in Moulmein whenThad failedto
stand for the right against public pressures. Was it to become a habit?
A recidivist Pilate indeed' A few months agoe, very much against my
better judgment and every inclination. Thad shat a working elephant
that had recovered from a period of “must™ in which he had damaged
some property and killed a native. As soon as 1 saw the glephant !
knew with perfect certainty that 1 ought not to shoot him: but the
natives expected it of me and 1 bad to do il; | could leet their dark,
sweaty wills pressing me forward, irresistibly. If L did nothing it was
quile probable that some of them would laugh, So1shotthe elephant.

T had 1o contend then only with native opinion; the Europeans
wonuld have divided on the guestion, some holding it to be a damn
shame to shool an elephant for killing a coolie, because an elephant
was worth more than any damn Coringhee coolie. Mow, with the
brothel hoy, the forces pressing on me were different and probably
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| greater. Mo one would laugh if T did not hang the oy, but both
' European and native opinion was agreed and vehement: that is what T
, ought Lo do, what I must do,

i Memaories of 51, Cypian again swept in. I remembered how Latin
wak beatenintome and [ still doubted that a classical education could
be successfully carried on without corporal punishment. Bingo, Sim,
and the boys all believed in its efficacy; as in Moulmein, public
opimion was unanimous about the value of physical punishment, T
recalled Beacham, & boy of dull mind, not as dull as the brothel boy
bul certainly not bright, whom Sim flogged towards their joint goal of
a scholarship for Beacham. as the heartless might flog a floundeared
horse. And when Beacham was severely beaten vet again for his
failure in the scholarship exam, his words of poignant regret came
back Lo me: “{ wish I'd had that caning before I went up for the
exam.

[Herethere are pages missinginthe manuscript. It leapsto afew
concluding paragraphs. |

AsTwalked with Dr. Veraswami into the gaol yard I caught sight of
him. Six gaurds were getting him ready for the gallows. He stood,
surrounded by the gaurds, slim and muscular, with shaven head and
vague liquid eyes. He seemed genuinely bewildered, puzzled, uncom-
prehending though deeply fearful. The gaurds crowded clase to him,
with their hands always on him in a carefel, caressing grip, as though
allihe while feeling him 1o make sure he was there, He seemed hardly
tonotice what was happening. His eye caught mine and paused while
itdawned on him that he knew me and that I had been gentle wilk him.
The vague eyes developed a semblance of communication,

By the time he stood by the scaffold no marks remained of the
beating, His body had repaired itself, but the intervening weeks had
not helped my mind to repair its anguish.

T'walked behind him to the gallows. Though his arms were bound,
he walked quite steadily. And once, in spite of Lhe men who gripped
him by each shoulder, he stepped lightly asideto aveid apuddle on the
path. The puddle—and I understood why—twrought me back to the
uoreasoning St. Cyprian guilt. That [ should be destroying a healthy
conscious man, dull and dangerous though he may be. The unspeak-
able wrongness of cutting short a life in full tide. The struggie for
rattonal judgrent came as a minor anodyne. How can [ refashion the
world of the just and the unjust, of the forgiving and of the prejudiced,
mysell an uncertain observer rather than a shaper of justice, a player
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without influence on the rules. Only by my own death would [ escape
the pain of these cruel games. [ roust leave Burma,

Sothat when he was dead, and the Superintendent of the gaol asked
[r. Veraswami and me and the rest of the little procession to join him
in a drink—""I"ve got a bottle of whiskey in the car, We could do with
it.” —1 found myself drinking and laughing, perhaps toa loudly, with
ihe rest of them, quite amicably, natives and Europeans alike.

Veraswami was right: I musi leave Burma.
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THE DYNAMICS OF
INTERSYSTEM
PROCESSING

The lollowing four chapters examine the Jdynamies of intersystem
processing, or what Warren and Guttridge (Chapter 5] term “trans-
institationalization,”™ Each of the four illustrates how tampering with
one component may have imporiant ramifications for the system
as a whole.

Teplin examines the specalation that the mentally il have becn
“criminglized” via incarceration as a result of recent changes in
mental health public policy. Her study demonstrates Lhat the prob-
lematic methodology used in this research precludes any conclusion
in regard to the extent of criminalization. Nevertheless, this chapter
illustrates how public policy changes in one system (mental heatth)
can have unintended consequences for both healthservice delivery as
well as the criminal justice system,

Leo Schuerman and Solomon Kobrin present fascinating data
concerning the treatment of mentally disordered persons who are
processed through the criminal justics system, Their data are unique
in two respects: First, as Chapter 3 points out, most investigations in
the area have used extremely biased samples. restrieting their studies
to persons previously hospitalized in a public psychiatric hospital. In
contrast, Professors Schuerman and Kobrin used persons who had
been treated within community mental health centers (both inpatients
and outpatients} as their sample. Second, the bulk of investigations
have focused on arrest rates and have not examined subsequent crim-
inal justice progessing. Schuerman and Kobrin provide data at each

al
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level of the criminal justice system, Their findings are striking, They
found that persons utilizing services of community mental health
cenlers were found o have a higher rate of arrest than the general
population,



Chapter 3

THE CRIMINALIZATION OF
THE MENTALLY ILL
Speculation in Search of Data

LINDA A TEFLIN

A number of mental health professionals have commented on what
has been termed the “*criminalization of mentally disordered behavior™
{Abramson. 1972).7 It is thought that a number of persons who had
heretofore been treated within the mental health system are now
being shunted into the criminal justice system, both in the United
States { Abramson, 1972; Rachlinet al., 1975; Stone, 1975, Kirk and
Therrzin, 1975; Swank and Winear, 1976; Whitmer. 1 280; Morgan,
1978, 198]; Lamb and Grant, 1982) andin Great Britain (Orr, 1978:
Bowden, 1278). However, it is uncleat 1he extent to which this thesis
is substantiated by the research literature. This chapter shall examine
the empirical evidence bearing on the alleged criminalization of the
mentally ill.

AUTHORS NOTE: This chageter originally depeared in Psychoelogical Bulletin,
94, 54-07. Copvrighl © 1983 by [he American Popchological Axsuciation  This
research wuy supparied e part by PHE Grame Mo, ROTMI2200. Fwonld Bl o
thank Stware Michaeis, Gary Bond, fap febow, ard Allarn Schaaiberg for deeir
Relpful comments and morad suppart.

[X]
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BACKGROUND

Three major factors underly the speculation thal the mentally
disordered are heing criminalized:

The Increase in Mentally 111 Persons
Residing within the Community

There are many more mentally disordered persons living in the
community thao ever before ( Whitmer, 1980). This inctease may be
traced 1o three major developments in the mental health system.
First. deinstitutionalization has resulted in greater numbers of persons
who would have formerly been hospitalized being given oulpatient
treatment within the community setting, Second. the legal context
regarding patient rights has resulted in specific restrictions regarding
psychiatric treatment. For example, more stringent mental health
coodes have placed greater restrictions on commitment {Curran and
Hyg, 1978; Singer. 1981; Urmer, 1973). Another example is the
concept oftheright of the patient to refuse treatment (see O'Connor v,
Donaldsen, 1975; Bowden, 1378, Whitmer, 1980}, These restric-
tions have resulted in an enknown number of mentally ill persons who
have chosen te live in the community without the assistance of
psychiatric treatment,

Finally. fiscal reductions in mental health programs have resuited
inanincreasing number ol mentally ill persons who, because ofalack
of available proerams and/or a paucity of individual financial resources,
are denied treatment. These factors have had the effect of increasing
the number of mentally ill persons residing within the community,
Unfortunately, there is a limit to society’s toleranees of such persons,
particularly give the stereotype of the mentally [l as “dangerous™
{Shah, 1975; Rabkin, 1974; Fracchia et al., 1976; Olmstead and
Durham, 1976, Mechanic. 1969; Nunnally, 1961; Steadman and
Cocorra, 1978). as well as the bizaree quality of some symptoms of
mental disorder. The community may attempt to invoke the criminal
hestice system when situations arise that involve mentally disordered
persons {Abramson, 1972 Swank and Winer, 1976). As a conse-
quence, mentally diserdered persons may be arrested in order to
remove them from the community.
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Police Handling of the Mentally 111

Althoughthe police have bean recognized as & major mental health
resource within the community (Rock ct al., 1968; Bittner, 1967.
Bunoz et al., 1969; Liberman, 196%;, Warren, 1977; Teplin et al.,
L980; Sheridan and Teplin. 1981). the police are olten limited by the
bureauvecratic difficulties inherent in initiating an emergency hospital-
ization {Matthews. 149707, Mare recently. police action has been
limited further by the aforementioned stringent criteria governing
commitment and treatmeant { Abramson, 19723, as well as the limiled
psychiatric placements availabie to them { Teplin, this volume). Given
the potential bureaucratic snarls in making mental health referrals,
the police might consider arrest to be a less cumbersome and more
reliable way of handling situations involving mentally disordered
pErsons.

The *Borderline” Client

There is some evidence that persons with numerous previous
hospitalizations (Kirk and Therrein, 1976), or persons thought to be
“dangerous’ (Bowden, 1978), are among the most unwanted clients
of mental health agencies. Clearly, such persons fall inta Lhe " cracks™
af the system in that they are thought to be too “dangerous™ to be
agecepted for treatment but not dangercus encugh to be committed
i Bowden, 1978}, In a sense, the criminal justice system becomes the
systerm that can’t say "“no.” Parsons rejected as inappropriate for the
mental health system are readily accepted by the criminal justice
system. Thus the jails and prisons may have become the new long-
term repository for mentally ill individoals who, in a previous era,
would have been institwiionalized within a psychiatric facility.

There are a rumber of structurzl factors that would seem to indicate
that the mentally i1l may indeed be ¢riminalized. However, the empir-
ical evidence for the processing of mentally disordered persons through
the criminal justice sysiem is problematic at best, as outlined in the
following sections.

THE RESEARCH LITERATURE

Empirical evidence for the criminalization of the mentally ill can be
l[ound in three separate but related types of research: (1) archival
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siuglies; (2} investigations of police decision making in relation to
mentally disordered persons: and (3} studies of the prevalence of
mental disorder among jait detainees.

Archival Studies

A few archival studies provide data that appear to offer some
tentative evidence consistent with the criminalization thesis. Modlin
{1979} citas a study conducted by Blair { 1973) which lpund that the
closing of one California state hospital precipitated a 300% increase
in the Santa Clara County Jail population. Similarly, Abramson
{1972) reports that it the year after the passage of the Langerman-
Petris-Short Act {LP5}in California (s law intended to increase the
legal righis and reduce the legal disabilities of mentally ill persons
involuntarily treated in menta! hospitals), the number of arrests
increased by 36%. More important, the number of incompetent-to-
stand-trial pleas doubled. More recently, Bonovilz and Bonovitz
{1981} found that mental-health-ralated incidents coming to the
attention of the police ingreased 227.6% from 1975 w0 1974,

In consitast, astudy reported by Steadman and Riboer {19801 does
not support this trend. They examined two cohorts (prison and jail) at
two different points intime{ 1968 and §1975) and found ne increase in
the proportion of persons in prison with prier psychiatric hospitaliza-
ticns, and only a 3% increase among jail detainees. However, they
did find 1that among those persons with any psychiatric inpatient
history, the number of previous psychiatric admissions ineregased
from 1.9 admissions in 1968 1o 4.1 admissions in 1975, Overall,
Steadman and Ribner concluded that there was no evidence for the
criminalization hypothesis from their prison data, and only modest
empirical support for the alleged increase in mentally disordered
offenders in jail, They hypothesized that changes may have occurred
more it the perceptions and expectations of the correclional stalf
than in the characteristics of the inmales.

The Steadman and Ribner (1980) study. while representing an
impartant firsy step in this area, utilized only one measure of psychi-
atric illness—previous hospitalization. There are at least lwo potential
problems with using hospitalization as the sole indicator of mental
disorder,

First, arccent study reported by Bonovitz and Guy (1979 indicates
that findings regarding previcus hospitalization are not necessarily
consistent with other measures af mental illness, They examined the
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cxtent to which a prison population in Philadelphia changed as a
function of the new Mental Health Procedures Act (MHPA) in Penn-
sylvania. Although Bonovitz and Guy did not find that persons admitted
after the MHPA were more likely to have a history of psychiatric
hospitalizations than persons admitted before the act (results similar
Ly those of Steadman and Ribner, 1980), their other findings supported
the criminalization hypothesis, Specifically, they lound thal the
number of requests lrom prison stafT for psy chiatric consultation rose
substantially subscquent o implementation of the MHPA, More
important, the criminclogical characteristics of the pre-MHPA, group
were significanity different from those of the post-MHPA cohorts.
Specifically. persons hospitalized in the prison psychiatric unit afier
implementation ol the act tended ta have committed fewer olfanses in
the past and were arrested for less serious offenses (disorderly con-
duct, trespassing, and so on) than persons referred to the psychiatric
service hefore the passage of the MHPA.,

Bonovitz and Guy { 197%9) discovered Mrom examining the case
records that anumber of these persons were considered to be menmally
tll by the arresting officer but cither reflused voluntary treatment or
were thought not to meet the criteria for civil commitment. These
findings were interpreted to be evidence that the police, when laced
with ¢complaints concerning deviant ¢itizens, might feel that their
anly alternative was to arrest the person in otder toremove him orher
from the community {(Benovitz and Guy. 1979}, The investigators
conciuded that the criminal justice system appeared to be used as a
mental health resource and that this state of affairs appeared tobe a
function of the more stringont “protections™ of the new mental
health code.

Second. by utilizing prior hospitalization as the sole indicator of
mental disorder. the Steadman and Ribner (1980) study may
underestimate the number of mentally disordered persons. Such a
conceptualization does not, by definition, include those memally
disordered persons who, because of a lack of sophistication or
resources, or pure happenstance, are initially channeled into the
crittinal justice rather than the mental health system; as a conseguence,
such persons would have no history of psychiatric hospitalization.
Thus, using prior hospitalization as the sole criterion variable enhances
the probahility of a finding consistent with that of the Steadman and
Ribner study: that is, that the mentally ill are not being criminalized.
However, it is unclear whether this result would obtain if the opera-
tipnalization of menta! disorder were not restricled te a histery of
prior psychiztric inpatient treatment.
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Another group of archival studies that provide data relevant te the
criminalization issue are investigations comparing the arrest rates of
former mental patients with those of the general population. Although
the primary goal of this research has been Lo assess the relative
dangerousness of ex-mental patients. the rescarch findings are also
applicable to the criminalization issue. Tf the mentally ill were being
criminalized, one would expect a higher arrest rate among mentally
disordered persons than among the non-mentally disordered. partic-
ularly for minor crimes. In short, a higher arrest rate among mental
paticnts is necessary but not sufficient evidence of eriminalization.

The higher arvest rate among formerly hospitalized persons has
been confirmed in the Jiterature, at least in the more recent research
(Rappeport and Lassen, 19635, 1966; Giovannoni and Gurel, 1967.
Zitrin et al.. 1976; Durbin et al., 1977; Steadman, Cocazza, et al.,
1978: Steadman, Vanderwyst, et al., 1978; in contrast, see Ashley,
1522 Pollock, 1938, Cohen and Freeman, 1945: Brill and Malzberg,
19541, However, this finding is not necessarily an indication that the
mentatly ill are being criminalized, since this data pattern may indicate
that they are simply more prone to crime, An alternative explanation
has been offered by Steadman and his associates. They found that the
number of mental patients with pricr arrests has substantially increased
over the years. and posited that the apparently higher arrest rate for
mental patients is a result of this marked change in the clientele of
state hospitals, Steadman, Vanderwyst. et al. (1978) investigated
this thesis by comparing the rearrest rates of patients with and without
prior eriminal records. They found that those patignts without arrest
records {approximately three-quarters ol their sample) were arrested
infrequenthy: that is, at about the same rate as the general population.
In contrast. it was the “moltiply-arrested patient” who was more
likely to be rearrested upon release. Since prior arrests tend o be
associated with subsequent arresi, the invesiigators concluded thatil
is not the prior criminality of mental patients that results in their being
arrested more often than before, but rather the increased number of
mental paticnts with arrest records.

At first glance, the reswlts of this latter study appear to be at odds
with the criminalization hypothesis. since the greatet propensity of
former mental patients to be arrested is explained by factors other
than the prior psychiatric hospitalization of the patient, While the
study provides important data, itis somewhat limited by the sampling
criteria. Again, the study focuses only on previously hospilalized
patients: it is questionable whether this finding would be replicated
among persons who are mentally ill hut have never been treated as
mental patients (thatis, hospitalized). Labelingtheorists suggest that
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initially bestowed definitions such as“ mental patient become atype
of master status that substantially affects the waysinwhich aperson’s
subisequent behavior is defined and interpreted {sec Schur, 1971;
Becker, 19763; Rosenhan, 1973). [1is possible thatunlabeled persons
fthatis. individuals who are mentally disordered but never hospital-
ized) have o greater change of being arrested for minor offenscs than
persons who have been labeled as mental patients via hospitalization.
Muoreover, once arrested, the former may be prone to be rearrested
fthatis, relabeled as a criminal) again and again. Inshort, by focusing
onpreviously hospitahized persons, research in this area misses those
mentally disordered persons who are arrested for minor offenses and
then continually {re)channeled through the criminal justice system.
One wonders about the extent to which the jail has become the poor
man’s mental health facility, particubarly in light of the decreasing
availability of psychiatric services,

iven the potential import of a prior label on subsequent processing,
the resulhis of another study conducted by Steadman and Riboer
{1980} are particularly interasting, They investigated the extent 1o
which prior hospilalization affected the rearrest rates of a group of
alfenders. The investigators found no relationship between the exis-
tence of & prior mental hospitalization and subsequent arrests within
eighteen months afler the offenders were released. Although this
finding appears 1o fly io the face of the criminalization hypothesis,
there are at least two other mitigating factors.

First. singe again prior hospitatization was the sole criterion vari-
able it is likeby that atleast some of the offenders in the Steadman and
Ribner study may have been mentally i1l but were never treated via
hospitalization, Such persons would be assigned to the “no prior
hospitalization™ group. A high arrestrate among these persons would
tend to make the arrest-rate data even out seross the independent
variable. thus enhancing the probability of a “no difference” finding.

Second, since only offenders were studied, the findings may be
specific to this type of sample, Thus, the results of this study may he
less an indication of the noncriminalization of the mentally Ul than of
the refative import of the “offender”™ 1abel in subsequent processing.
Again, the labeling perspective is most instructive. Since those
affenders who have been hospitalized possess two potential labels,
that of offender and mental patiend, it is possible that one may take
precedence over the other. This is a particularly interesting question
given the inherently grey area af behavior which, depending on cultural
value and administrative practice, might be labeled either criminal or
psychiatric {Stone, 19757, For example, similar behaviors can be
defined as either “disordered™ or ““dizorderly,”” depending on the
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soctopsychological/sociostructural context, It seems likely, particu-
larly in the absence of abundant clinical services. that persons whao
passess both idemtities may be defined and processed as offenders
rather than mental patients. This interpretation is consistent with the
data pattern of the Steadman and Ribner { [ 980} study, as well as that
ofthe aforementioned investigations by Steadman and his associates.

The most recent archival study in this area tested the hydrzulic
model. Simply staled. this theory, originally set forth by Penrose
{Steadmanetal.. 1983}, postulates that a change in the population of
ane institutional system (for example. the mental hospital) will foree
an inverse change of equal magnitude in the population of the other
{the prison). Steadman et al {198 3] attempted to verify the hydraulic
model by comparing the proportion of prisoners with any prioe
hospitalization in 1978 Lo that in 1968 for six states: New York,
Arizona, Massachusetts, California, Iowa, and Texas. For each
state,they compared the 1978 figures Lo expactad values based on the
ingrease in prison admissions while helding constant the proportion
of inmates with prior hospitzlizations found in the 1968 group. They
found that in New York, Arizona, and Massachusetis, the number of
prisoners found in 1978 to have a history of prior hospitalization was
smaller than would have been expected. In contrast, the California,
lowa, and Texas data showed that the actual momber of 1978 prison
admissions with pricr hospitalizations exceeded the expected values,
However, the growth in prison populations during this period could
not be attributed solely tothe admission of prior mental patients who,
itn the previous era, might have remained hespitalized. In sum,
Steadman et al, (1983} concluded thalt it is unlikely that the rapid
growth in state prison populations between 1968 and 1978 is attrib-
utable to the shift of persons from stale mental hospitals to state
prisons.

This finding does nol necessarily mean that the mentally il inthese
states are not being criminalized. Steadman et al. {1983) speculate
that, given the preponderance of eriminal records among ex-mental
palignts, it may be the jail that has become the repositery for the
meantally ill. Still another hypothesis is that mentally disordered
persons who are arrested may be diveried to the mental health system
at same point prior to final adjudication of their case. Unfortunately.
thera has been no research elfort to date that provides evidence for
gither of these possibilities.

Insum, the archival research findings are somewhat problematic at
best, Investigations of arrest rates appear to indicate that the appar-
ently high arrestrates among previously hospitalized mental patignts
can be explained by the high proportion of parsons with criminal
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records now prasent in psychiatric hospitals. Those former mental
patients without criminal records have arrest rates comparable 10
those ofthe general population. Unfortunately, the literature is incon-
clusive as to the extent to which mentally disordered (albeit never
hospitalized) persons are now being processed through the criminal
justice system. On the other hand, the hydraulic model has not been
supported, at least when using data from prisons. Studying the prison
systeam provides only limited data in relation to the criminalization
thesis, since the jail may have become the new mental health reposi-
tory. Conclusions concerning the criminalization thesis are further
complicated by the results of the archival studies reviewed in Lhe irst
part of this scetion. Although somewhat weak methodologically,
these studies provide results inconsistent with both ithe arrest-rate
research and the hydraulic model study. Clearly, what is needed are
investigations of a variety of research settings (such as prisons, jails,
and menial health facilities) using a number of criteria vis-a-vis the
presence of mental illness. The complexity inherent in the criminal-
ization hypothesis requires such a multidimensional approach.

Fovestigations of Police Decision Making

Although a number of stugdies have investigated or commented on
the involvament between the police and the mentally ill (Cumming ¢t
al., 1965; Matthews. 1970; Liberman, 1969: Sims and Symonds.
1975 Fox and Erickson, 1972; Teplin et al., 1980), there has been
retatively little research examining the police officer’s decision in
choosing a criminal versus a psychiatric disposition. Nevertheless, a
fuw studies offer some tentative evidencs that tnentally ill persons
may be processed through the criminal justice system.

Although Bittaer (19671 found that police tend to utilize informal
means {that is, neither arrest nor hospitalization) to bring mental-
health-refated situations under control, two other investigators { Rock
etal., 19658: Matthews, 1970) have noted that the standard operating
procedure for dealing with mentally ill persoms is Lo use arrest as the
initial **intake" procedure. This practice apparently resulted from
the lact that emergency provisions for psychiatric intervention did
not provide suificient authority for a warkable procedure. The police
turned to the more familiar device of criminal arrest 10 imbue the
intervention with legal authority { Rock et al., 1968). Matthews (1970)
has also noted that alack of consistent policies in retation to hospital
admissions resulied in police arvesting mentally disordered persons
in order to simplify the process. In a similar vein, Urmer{1973).ina
study in California. discovered that a number of mentally disordered
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persons were processed through the penal system. He lecls thal
mental haalth services resist accepting agegressive persons for treal-
meat, a practice which results in their being arresied for lack of an
alternative procedures. Urmer observed that it is the “non-dangerous™
and somewhat aggressive mentally disordered person who. beeause
he or she does not fulfill the commitment eriterion, may be cycled
through the penal sysiem.

More recently, in an observational study of nearly 1400 police-
¢itizen encounters, Tephin {1982, 1984) found that incidents involving
mentally disordered suspects produced a sigmificantly higher arrest
rate (46.7%9) than incidents not involving mentally disordered persons
{27.99¢). Moreover, the higher arrest rate was not simply a function of
mentally disordered persons being more frequently involved in serious
crimes that tend to have a higher arrest rate, Rather, the difference in
arrest rates was evident irrespective of the type and seriousness of the
incident (lor example, both disorderly conduct and assault}. Teplin
(1982, 1984) concluded that, othcr things being €qual, a mental
disorder appears to enhance the probability of arrest. Given the
higher arrest rate of memally disordered offenders presented in the
previous section {Stcadman, Cocozza, et al.. [978; Steadman,
Vanderwyst, et al., 19T#), it is possible that it is not simply the prior
crimingl record of the mentally ill offender that seems to increase Lhe
likelihood of arrestzrather, evidence of a mental disorder tmay be used
as input inte the police officer’s definition of the sitwation and subse-
guent Jisposition of the incident.

Several other studies that have utilized direct observation of police
practices have found thal the seriousness of the incident determined
the type of disposition (criminal or psychiatric) (Schag, 1977; Teplin.,
this volume), Cases defined as “serious™ by police nearly always
resulted in a2 criminal disposition, Moreover, the definition of a case
asseriows was not always correlated with the severity of the affense; a
number of sociopsychological and sociostruciural gontingencies
determined whether or not the “sericus™ eriterion would be invoked.
For example, situations in which a citizen was disrespectful of a
police officer were nearly always thought to be serious (Teplin, this
volume), Evenifthe offender displayed evidence of a mental disorder,
he or she was nevertheless arrested. Apparently. the police assume
that since the court routingly evaluates both criminal negligence and
the nead for psychiatric help, 2 mental health diversion could be
eastly initiated within the criminal justice system (Schag, 1977). A
complicating factor is that in certain jurisdictions, menta! hospitals
will not accept a patienl wha has any criminal charge pending against
them, no matier how minor {Teplin, this volume). In such cases,
arrest becomes the only viable option for handling the situation,
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In contrast, the disposition of less serigus cases is far more prob-
lematic. Schag {1977) feels that emergency apprehension may be
invoked when a criminal arrest would be preferable but cannot be
accomplished {for example. when a victim refuses to sign a complaint),
Tegplin {this velume} found that a number of contingencies may deter-
ming the dispositional decision, such as the “publicness™ of the
behavior, whether or not the offenderis a known neighborhood char-
acter, the degree to which a person is thought {0 become a behavior
problem during the disposition, and whether or not the person fulfills
a hospital’s requirements (as perceived by the officer) for treatment.

Thres other studies that examined police decision making ulilized
post hoc data collection procedures (Jacobson et al,, 1973 Monahan
et al., 1979: Bonovite and Bonovitz, 1981). Jacobsen et al. {1973)
queried those police officers who made psychiatric apprehensions
about their choice of disposition. both generally and in specific cases.
They found that 51% of the officers said that if a crime had been
cotnmitted. they would “*sometimes™ arrest an allegedly mentally il
person. An additional 14% reporied that they would “always™ arrest
a mentally ill individual il there had been 2 violation of the Taw,
JTacobson et al. {1973} noted, however. thal the actions of the police
officers inthe specific cases were not consistent with their expressed
attitudes; there was much less inclination to arrest than was suggested
by the officers” responses 1o the hypothetical questions. However,
this interpretation of the findings is somewhat problematic for two
reasans: First, the apparent disinclination to arrest may apply caly to
those officers who habitoally utilized mental health resources as a
dispositional alternalive, since the investigators did not inlerview
palice who chose the option of arrest. Second, the Fact that a 1otal of
65% of the officers indicared that mentatly disordered persons might
be given a criminal disposition provides further support fur the
criminalization thesis,

In a somewhat similar study, Monahan et al, {1979} found little
evidence that meataily ill persons were being criminalized via place-
ment in jail, Questioning police officers subsequent Lo the dispositional
dacision {both arrest and emergency psychiatric apprehension),
Monahan et al. (1979} discoverad that two-thirds of all cases enteting
either system {criminal or psychiatrich were perceived by the police
as being totally inappropriate for referral to the other. Moreover, in
the remaining one-third of the cases. the choice was felt to be more of
a legal techricality than a behavioral option: in only 6% of the com-
mitted cases were the police suffictently concerned tovoice the desire

to make an arrest should commitment be denied.
Although the findings of the Monahan et al. (1979} study dilfer
from those reviewed earlier in Lhis section (see Teplin, 1982, 1984,
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this volume:; Schag, 1977: Rock ¢t al,, 1968; Matthews, 1970), the
discrepancy may be due to the point at which the data were collected.
Specifically, Monahan g1 al. {1979) interviewed officers post hoc;
that is, after they had made the criminal versus psychiatric decizion.
This methodelogy is problematic for at least two reasons: First, the
officers may have hesitated (o offer evidence that they had made an
error in their choice of disposition, Second, having already constructed
a definition of the situation, the officers’ responses may have served
as postdecision dissonance reduction (Festinger, 1975%: Brehm and
Cohen, 1962). In other words, it is likely that the officers attributed a
decision to the exigencies of the situation and subsequently redefined
those exigencies to be consistent with the decision already made.

Bonovitz and Bonovitz (1981), in a study of 248 mental-health-
related incidents, found that only 13% resuolted in arrest. Although
the investigators interpreted this finding as evidence that mentally
disordered persons are not being processed through the criminal
Justice system, their sampling strategy renders this interpretation
questionable for at least two reasons: First, as inthe Jacobson el al.
(1973) study, Bonovitz and Bonovitz studied only mental-health-
rejated incidents. the definition of which is never operationalized. By
whose definition is a situation**mental-heaith-related?” The family™s?
The offender’s? The police officer’s? This issue is particulatly crucial
since, if the police officer’s definition is used, the investigators have
studied only those situations least likely Lo resolt in arrest: such
incidents. by definition. would be recognized as being mental-kealth-
related by the officer. Sccond, the 13% arrest rate, while interpreted
as being low, may not be any lower than the arrest for ron-mental-
health-related cases. Police commonly utilize 8 nurmber of peacekeeping
techniques. and arrest is arelatively rare event{Reiss, 1971; Manning,
1977). Thus, the obvious question is whether or not a"low™ rate of
13% is any lower than arrest rates (0 non-mental-health-related
incidents. Unfortunately, the design precludes our comparing the
disposition of mental-health-related incidents with other incident
types. The validity of Bonovitz and Bonovitz’s (1981} conclusions is
further compromised by the fact that, upon close inspection, their
data provide tentative evidence in support of the criminalization
hypothesis. Specifically, they found an 82% increase in disorderly
conduct cases from 1976 to 1979. It is possible that this dramatic
increase in “disorderiies” was aresult of the arrest of mentally disor-
dered persons, which, as a result of the above-mentioned sampling
bias. is not evident in the Bonovitz and Bonovitz {1981 data.

In sum, most stadies of police decision making, while somewhat
mixed, provide evidence that mentally dizordered persons may be
processed within the criminal justice system.
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Studies of the Prevalence of
Mental Disorder in Jail Populations

Takie 3.1 summarizes the findings of the more recent studies ofthe
prevalence of mental disorder in jails.? As seen inthe table, the rates
of mentat illness range trom a low 3% (Petrich, 197%a) w 50%
fSchuckit et al.. 1977; Kal, 1977) for unselected samples: studies
that tabulated the prevalence of mental disorders by looking only at
thosc persons referred for psychiatric evaluation lound that between
24% (Nielsen, 1979) and 75% (Lamb and Grant, 1982) suffered
from a psychosis. Unfortunately. the findings have virtually no
discemible historical pattern to enable a valid test of the eriminaliz ation
thesis.

The diversity ol these findings may be explained in part by several
mcthodological inconsistencies:

Sample Section. Although random sampies of jail populations are
the only precise way to ascerlain prevalence. this Lype of study is
exceedingly rare, The more common type of study, in which persons
whao are referred for psychiatric evaluation are tabulated by the type
of mental disorder exhibited, is meaningless unless we know the
criteria for referral Lo the examining psychelogist. One wonders, for
example, if prior hospitalization was used as the primary criterion for
refecral in the Lamb and Grant (1982) study. since 90% of their
sample had been previously hospitalized. Moreover, the decision o
refer a prisoner for treatment is dependent on a number of factors
other than the degras of itlness per se, For example. it is likely that in
order to be diagnosed as mentally disordered within an inherently “dis-
orderly™ social selting (the jail), one must act exiremely disturbed to get
noticed. Becoming a behavior problem {beingloud, aggressive, threat-
ening, or ioudly proclaiming scicidal ideation) may enhance the
probability of being treated for menta! disorder, In contrast, quiet
compliance, while potentiafly indicative of depression, is likely to be
encouraged by the custodial staff. Thus, it is likely that only a certain
iype of mental disorder will get detected 2nd treated within the jail
setting, particularly if the diaghosis is made onthe basis of subjective
instrumentation and/or clinica! infarence. Petrich’s (1976a) finding
thal onky 10% of his sample were diagnosed as depressed lends some
support for this.

In a similar vein, the definition of the need for evaluation may
coincide with the availability of services, Maorgan's {1978, 198])
work, contrasting the perceptions of sheriffs in various jails, lends
some limited suppert for this thesis. She found that in Alabama (a
state notnoted for its mental health services injails), sheriffs estimated
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Fahle 3.1 The Prevalence of Mentally Msordersd Persons in Jails:
Recent Research
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Table 3.1 Continued
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the prevalence of mental illness to be only 4%, araie far below that of
the other data collection sites. In short, it is likely that the criteria for
referral are inconaistent across samples; this ingonsistency would
then result in different rates regarding the prevalence of mental dis-
order, since the samples, by definition of the ““target group,” would
exhibit dilferent rates and types of disorder. This problem, of course,
could be avoided by wsing randomly selected samples. a procedurs
which, while more costly, allows rescarchers to accurately assess the
prevalence guastion.

Sample Sfze. In the few studies in which random samples have
been used, the samplc sizes have been, without exception, insulfi-
cient o reliably ascertain the prevalence of a statistically rare event
such as sertous mental disorder. The minimum sample size necessary
to be able to detect a rare trait {with a “true’ prevalence in the
population of, say, 2%) 95 times out of 100 would be 204} for each
subpopulation of interest, controlling the offense category, race, and
5o on {see Lazerwitz, 1968).7 For cxample, a study that wished to
accurately assessthe prevalence of mental disorder among felons and
misdemeanants would require a1otal sample size of at least 400 ( 200
felons and 200 misdemeanants). and more if other variables were to
ke included in the analysis. The few studies that have been done have
used sample sizes far below the 200 required for each subgroup.
Swank and Winer { 1974) had a randomly chosen ““comparison group™
of 100. Schuckit et al. {1977, while somewhat better (N = 199},
nevertheless utilized a sample size insufficient for the type of analyses
performed. They attempted to relate the prevalence and type of
mentzl disorder ta hfteen other vatiables of interest, an endeavar
cicarly inappropriate for 2 sample of 199,

Measurement. The diagnostic process in a number of studies is
rendered problematic by the use of unspecified criteria and instru-
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ments (see Swank and Winer, 1976: Mielsen, 1979, Whitmer, 1980;
Monahan and McDonough, 1980}, The lack of purely objective
criteria may resah in a number of problems. For example, since the
diagnosis of mental disorder is less an ohjective identification of
symptoms than a subjective delinition of a set of problematic charac-
leristics within a specific social setting, it is likely that the diagnostic
process is not consistent across samples, Moreover, if the diagnostic
process is not campletely objective, the social milien may intrude on
the clinician's definition of the sitvation. One wonders. for example,
if the large proportion of “antisocial’” personality diagnoses in the
literature (sce Peirich, 1976b, Schuckit e al.. 1977} i3 solely a
function of the offenders’ pathology. ot if the apparent epidemic of
this diagnostic groap is. at least in part. aresult ofthe clinician’s using
an offenders’ presence in the jail setting as evidenee of his or her
antisocial nature.

Similarly. it is likely that a psychologist who is a regular staff
member of a jail will find substantially less “disorder™ (in the psychi-
atric sense) than an outsider who, unaccustomed to the chaos and
cacaphony of the jail setting, sees pathology as a uhiquitous phenom-
encn. Still another problem resulting from the inadequate specification
ol diagnostic criteria is that investigators have not differentiated
between jail detainees who exhibit signs of mental disorder resulting
from the stresses of the jail experience and those who have exhibited
symptoms of mental iilness prior totheir appearance injail. Althgugh
the state-of-the-art of the diagnostic process makes this sor of differ-
entiation al least somewhat problematic, there are several diagnostic
systems—for example, the NIMYH Diagnostic Interview Schedule
f Robins et al., 138 1)—that provide both current™ and “past™ (that
is, previous month, six months, and “lifetime™) diagnoses of mental
disgrder.

Lack of Baseline Comparisons, The extent to which mental disorder
is & vevere problem amongj il populations is unknown due ta the lack
of studies comparing jail rates with available baseline data from
nenjail samples. The lack of such comparative studies is particularly
problemuitic given that without such comparisons. one cannot ascer-
tain the extent to which jail rates differ significantly from rates in the
general population, Clearly, what is nceded is a study that contrasts
in-fail rates of menial disorder with available epidemiological data
from the general population,

In sum, investigations of prevalence have been plagued by four
problems that preclude a definitive statement vis-2-vis the presence
of mentally disordered persons among jail populations: (1) most
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studies have focused on characierizing those persans referred lor
tremtment rather than stadying the prevalence of mental disorder
among the jail population as a whole; (2} sample sizes have been,
without exception. insufficient to detect astatistically rare event such
s serious mental illness; (3)the assessment process has been plagued
bv imprecise and/or insufficient instrumentation; and (4) inves-
tigators have not used baseline data for comparison. What is needed
is an investigation of the prevalence of mental disorder in jails that is
designed in such 2 way so as to avoid these methodological problems.

A final cautionary note is in order. Although prevalence studies
provide data centtal to the criminalizalion thesis, this type of research
may scriously underestimate the mapnitude of criminalizatian. Sam-
ples obtained at this point in the criminal justice process (the jail)
omit all persons who are arrested bul not incarcerated. This bias may
result in an underrepresentation of the actual number of mentally i}
persons who are being criminalized since the sample, by definition,
does not include mentally disordered persons who are arrested but
either make bail or are diverted to a mental health lacility during their
pretrial hearing,

DIRECTIONS FOR FUTURE RESEARCH

Thisreview indicates thal the available empirical evidence provides
only tentative support for the speculation that the mentally il are
being criminalized, Clearly, futher research must be undertaken in
order to provide a database thal will adequately test the criminalization
thesis. The following directions are suggested.

First, a variety of measures regarding the presence of a mental
disorder must be utilized, Criteria such as prior hospitalization are
but one indicator of psychiatric illness. This is panticularly crucial
given that menially disordered persons in this day and age are less
likely to be hospitalized than were those in a previous cra. Thus, a
major goal must be to aseertain how persons exhibiting psychiatric
symptomatelogy are handled in the absence of long-term psychiatric
institutionalization.

Second, official records, while providing a global view of the problem
under study, reflect anly one aspect of the dispositional process.
What is needad are more ohservational studies examining how mental
health professionals view the law-violative acts of their patients, and
how criminal justice officials deat wilh the psychiatric symptomatology
ofoffenders. In addition, more longitudinal work is required concerning
intersvstem progessing, For example, studies of the admdication
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process of mentally disordered person would provide needed data
concerning the handling of such individuals by the criminal courts.
Such research is necessary in order to asceriain the extent 1o which
arrcst may have replaced commitment as the major mode ofentry inlo
the mental heaithsystem, Moreover studies of intersystem procassing
gould provide important information needed to understand those
circumstances under which persons may be differentially defined as
either “crazy™ or “¢riminal” and subsequently transferred back and
forth between the mental health and criminal justice systems.

Third, replication is needed of some ofthe more micro-type studies
{such as research on police decision making) to see if police response
is relatively universal or, at least in part, determined by the socioclegzl
structure of a particular jurisdigtion. Such research will indicate
whether resducation is required for the police, or if structural change
is needed within the mental health and legal systems.

Fourth, systematic studies of the prevalence of mental disorder
among jail populations must be undertaken using appropriate
sampling technigues, rehable measures, and baseling data as a
companson. Research conducted less stringentiy is of marginal
utility aL best.

Finally, investigators must capitalize on changes in policy, ulilizing
praspective versus retrospective data indicate that researchers must
anticipate policy changes so as to implament natural experiments. In
this way, we may provide data necessary ta the evaluation of slter-
nalive procedures regarding the mentally ill.

In conclusion, innovative policy change must be hased on empirical
evidence. ngt inluition or specolation, Thus, research in this area is
absolutely imperative in order to formulate pelicies whereby the
mentally disordered person may be treated in a appropriate and
humane manner.

NOTES

I. Alernatively, & number of researchers have studied what has been termed the
“peychiatrization of the criminal'” (Morahan. 1973) and feel Lhat persons who would
formerly have heen caught in g revalving coll door are now houncing back and forth
between state hospitals and jails {Cocozea ev al., 1978) or heing kept within the
confinement system via diversion (Gottheil, 1979 This thesis 15 given Turther suppon
from research conducted by Steadman e al. (1978a), who lound thar mental hospinals
are increasingly populated by persons with a record of prior arrests {see alse Cocozza
et al_, 1978 However, while this interface is important, the scope of this chapter
precludes cxamining this research, and it will focus only an that literatwre relevent to
the griminalization of the mentally ill,
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2. Sinee it is Likely that a numbee of offenders would have been divenied o mental
healih Facilities al sume purint during the adjudication process, the resulls of studics in
presoms are ao! readily comparshle tothose wsing jil samples. Thus, Table 3.1 and the
accompanying discussion do nel deal with research conducted using nonjuil samples
{lor example, Guze. Tuason. et wl., 1962; Guze, WoodrulT, ¢t al.. 1974 Sutker and
Maan. 1973).

1n order 10 sirmplify the foregoing discussion, studies of suicide rates in jzils have
heen emitted. However. it showld be nored thal most studies of suicsde in jails have
feund Tates that are substantially higher than those in the general population (sce
Henden, 1967 Exparza, §973; Faweett and Mars, 1973; for an opposite result, see
Heilig, 1973 These findings provide further support for the existence of mental
disurder in jail populations (see Singer. 1978, 1981, and Thanto, 1973, for a more
detdiled discuision of aail suicide).

3 The % Mgure is an approximation, based un available epdeminlogical data
indicating that less thun 5% af the popelation will leve any disorder, but far many
disorders the point prevalence is closer to 1% { Weissinan et al., 197%: Foton et al,,
19E1].
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Chapier 4

EXPOSURE OF COMMUNITY
MENTAIL HEALTH CLIENTS

TO THE CRIMINAL JUSTICE SYSTEM
Client/Criminal or Patient/Prisoner

LEO A SCHUERMAN
SOLOMON KOBRRIN

The question addressed in this chapter is the degree to which the
presence in the community of substantial numbers of the mentally ill
has affected the operations of the eriminal justice system. The issue
has arisen in recent years as a result of two large-scale developments,
Thefirst has beenthe movement, initiated during the 1960s, toreduce
the use of hospital confinement in the treatment of the mentally ill,
with a shift o community-based mental health treatment programs.
Sosowsky {1978 33} noted, for example, that nationwide slate
hospital patient loads peaked in 1955 al approximately 560,000
patients but then declined to about 428,000 by 19659, By 1974, the
total patient load was only approximately 238,0(H),

The second and concurrent movement during this period was a
substantial increase in the prison population in the United States.
According to Gottfredson et al. { 1978}, prison poputations increased
from approximatcly 186,000 in 1955 to roughly 300,000 inmates by

AULTHORS' NOTE: Thir chaprer was preparsd with partial suppori from
Grant No. P0-NIAX-0123 from the National fnstitule of Justive, fhaia files
armd imporian! consuliation were gracinusy provided By the Lox Angeles
County Depariment of Meiaf Health and the Califorria Bureau of Criminal
Statistics. Valughle suppart was given By Seeven Lubeck of the Los Angeles
County Depgrrment of Mental Health. Data and compurer analvses were by
Pwighi Greene and Jarmes Jacob. Poines of view ar apirions staied in this
dircurtent are those af the quthors arnd die mot necessarily represent the offieio!
postiiun of policy af the federal, nate. ur cotiney agencies involved.
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1278, The question raised by the decline in the mental hospital
population ard the increase in the prison population during the same
period is whether the former, now present in the communily in larze
numbers, account in some part for the rise in the prison ponulation.

Teo gasess the extent to which the two developments were related.
two levels of analysis were made. The fArst examined 2 sample ol
clients afthe Los Angeles County Depariment of Mantal Health who
were arrested for felony and misdemeanor offenses, The sample
consisted of all adult mental health patients admitted as clients during
1978, This sample included individuals who may or may not have
been ¢lienls in previous years, Inthis initial analysis. the frequency of
their arrests over the four-year period, 1976-19%79, was examined by
sex, age, ethnicity, and type of charge, with the frequency and rate for
guch categary compared Lo those for the entice arcest population of
Los Angeles County during the same period, exclusive of mental
heaith clients,

Inasccond analysis, only first admissions as mental health elients
in 1978 were used. Withthis cohort, an identifiable date of entry into
the County Community Mental Health System was established. In
turn, this provided a way of establishing arrest rates during the
24-month period prior to their identification as clients of the Depart-
ment of Mental Health and during the 24 months subsequent to their
identification. These prior and later period rales were compared to
the entire arrested population during 1977 and 1979, respectively.
Whatever the contribution to the police workload, it was considered
possible that a population of mental health clients in community
treatment may have constituted a differentially greater burden in the
course of court processing. Consequently, the comparative charge
and disposition distribution of the 1978 cohort of first admissions to
the Department of Mental Health, who were moved from the arrest
through the Municipal and/or Superior Court, was then examined.
Apain, patterns of frequency and disposition were distinguished prior
and subsequent to cohort members” identification as mental health
palicnts.

Only inthe Mrst analysis, however, which eovered the arrest records
of all admissions of the 1378 cohort for the four-year period, 1976
1979, were hoth misdemeanor and felony arrests included. In the
analysis restricted to the 1978 first-admission cohort, only felony
arrests were included. This restriction was imposed becausce a complete
tracking feom arrest o 4 courl disposition is available only when the
initizl charge is a felony arrest.

The study population frame included approximately 285 000 vnique
individuals who generated over 300,000 admissions to the Los Angeles
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County Depariment of Mental Health during the four year perind,
1976-19T%. From this universe a sample was drawn consisting of
65,390 separate adult admissions for 1978, This sample constituted
the population ol the first analysis, Through the use of a records-
matching computer program. all clients for whom arecord of arrest on
misdemcanor and felony charges existed in the Arrest and Citation
file maintained by the California Bureaw of Criminal Statistics were
“statistically’ identified for the four-year periad, 1976.-1979. The
artcst file contained over 4,644 000 adult arrests. In order te obtain
the fewest false posilive matches and at the same time preserve the
anonymity of clients, the finkage criteriawere restrieted o achieve an
absctute match on the following fields of information:

{1 sccond through sixth character of the surname
{21 first initial of the first name

{3) complele birth date

(4] racefethric identification

(5} sex

It should be emphasized that these restrictions on the matching
procedure produced a very conservative estimate of the frequency of
appearance of mental health clients in the arrest file, In essence,
matches were obtained only on those individuals for whom the infor-
mation way most likely Lo be consistent, accurate, and reliable when
their basic demopgraphic characteristics were recorded by each agency,
Since follow-up studies by the California Bureaw of Criminal Statistics
{including the use of finget print search) have shown for the arrest
registry at least a 10%% error on surname alone, it might be expected
thatthe siippageis higherinthe mental health files, where there is [ess
need to assure aceurate identification in order to protect against false
arrest. This means that the rate of false negatives, although indeter-
minable. may well be substantial Differences between the arrestrate
for the mental health sample and that for the general population
{which for some population and offense categories was found to be
consistently higher), were thus minimized.

Twoadditional fearures ofthe matching procedure had the ¢ffect of
increasing the conservatism of the estimated frequency with which
mental health patients appearcd in the arrest tile, First, the 18- and
19-year-okd individuals inthe 1978 cohort were juveniles in 1976 and
1977, Since juvenile offenders were excluded from the adult arrest
files, no record of arrest was gvaitable for these criminally active age
groups in the arrest records. And since these two age groups account
for almost 6% of all arrests and over 10% of felony arrests, it would be
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expected that additional years at risk would be reflected in higher
arresl rates for the mental health cohort. Second, the mental health
cohort was subtracied out of both the numerator and Lthe denominator
numbers when caleulating the arrest rate for the general population.
(riven the potential for an increased number of mental bealth client
arrests, and thus contracting the size of the numerator in the general
population. it is evident that this will produce a smaller arrest rate for
the general population, thus maximizing Lthe differential estimated
rates for the two groups.

ANALYSIS AND FINDINGS

Arrest Rates

Bearing inmindthe fact thatthe sample is only lor 1978 admissions
to the Department of Mental Health{these individuals may also have
entered and/or exited the system inother calendar years), and despite
the precautions taken to obtain a conservative differeatial arrest rate
for the mental health cohort, the dataof Table 4.1 show themtohavea
consistently higher arrest rate pattern. This is true for all arrest
charges, as well as separately for misdemeanors and felonies. For all
Pari1crimes. the rates are almost double thase ofthe general popula-
tivee. The same differential is seen in the arrest rates for specific
categories of the more scrious property and personal offenses,

Perhaps the most notable festure ofthese arrest datais the similarity
of distribution for both the mental health cohort and the general
population, Strongly suggested is the possibility that the social and
culturzl controls on types ol offense behavior prevalent in the general
population operate as well in an identified mentally ill population.
But without disturbing the patwern of distribution, in the case ol each
type of offense the arrest rates are consistently higher for the mental
health cohort,

Alcohal-related offenses have been treated separately in ordar i
highlight the fact that, as a single type of offense, it shows by far the
highest arrest rate bothin the mental health cobort and in the general
papulation, although it remains substantially higher in the former
thar in the latter. This can only mean that a large proportion of the
mental health cohort has come to consist of patients with an added
problem of alcoholism. It is possible thal these are patients who in an
earlier period constituted the “revolving door™ clientele of our city
and county jails, now transferred into our public mental health
orpanizatians.
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Table 4.1 1976-1979 Arrests and Rates for Uniguely [denlificd Aduld
Cuommiunity Mental Health Clients for §978 and the Genersl
Popubation: Lo Angeles County
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One ofthe best-documented differences in criminal behavioris that
between males and females. The data of Table 4.2 show that these
differences are preserved in the mental health cohort. The drasticatly
lower arrest rate for females in the general population is reproduced
in the study population. There are, however, a number of distinctions
worth noting, The differences in the arrest rate of females for misde-
meanor offenses, as compared with the general population and the
mental health cohort, are much larger than the corresponding differ-
ences for males. However, of the misdemeanor offenses occasioning
arrest. alevhol-related problems in the mental health cohorl loom
much larger for males than for females, as they do as well in the
general population. For all felony arrests, as well as for property and
personal offenses, male-Temale diferences inthe mental health cohort
largely reproduce those found inthe general population,

Incontrast. when sex is controtled lor_some differences of possible
significance between the mental health cohort and the general popu-
lation cmerge when age is taken into aceount. As seen in Table 4.3,
clients af the Department of Mental Health belween 18 and 25 yaars



42 MENTAL NEALTH AND CRIMINAL JUSTICE

Tahle 4.2 1976-197Y Arcests and Rades lor Uniguely [dentified Mental
hMental Health Clivnts For 1978 and the General Population b
Sex: Los Angeles County
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of age show lower overall arrest rates than does the same group in the
genetal population. However, this is reversed for those over 25 years
afl age; the mental health cohort has an arrest rate substantialiy above
that for this age group inthe general population. Thisistrue aswell for
all misdemeanor and felony arrests. In termy of average age, too.
arrests on felony charges are more prevalent among the ¥oung than
are risdemeaners, The median age for felony arrests among memal
health clients was 24. For misdemeanocss, and specifically alcohol-
related arrests, the median nges were 28 and 31, respectively, However,
adecided shift oceurs for the vounger groups in arcest charges for Pant
1felony offenses, including both property and personal crimes: Their
cates are consistently higher than for their counterparts io Lhe general
ponulation,

Particular note shou!d be taken of the differences in comparative
arrest rates for the younger and the older segments of the mental
health cohort. While arrest rates on both misdemcanor and felony
charges for the younger group are below those for the same age group
in the zenceral population. for the otder aroup they are hipher. This



Schucrman, Kohrin f Cliend/ Crimingl yi

Tuhle 3.3 1970-19T% Arrests and Rates for Uniguely 1dentified NMendal
Health Clients for 1978 and the {rereral Population by Age:
Los Angeles County
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trend difters sharply from the usual declining trend in arrest rates as
persons dpe Suggested, then, is thal the expected aping effect an
offense behavior does not occur in the mental health cohart. Their
artest rates retmain differentially higher as they grow older, This may
indicate that one possible effect of identified mental illness is a tendency
lor patierns of deviant behavior to parsist into older age leveis,

As may be seenin Table 4.4, ethnicity as well as age is a source of
variation in differential arrest patterns. The first and perhaps most
striking finding is Lthe sharp contrast in the total arrest rate between
the Angle group. the Hispanics (principally Mexican-American}.
and the Blacks. The lalter two groups constitute the two largest
minarity populations in Los Angeles County. Among Anglos in the
mental healthcohort, arrest rates in every category of charged offense
arc much higher than for Anglos in the general population. Bat for
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Tahle 4.4 1976-1%79 Arresis ansd Rates Tor Uniguely Tdentified Meniab
Health Clivnts Tor 1978 and the Geaeral Population by Race!
Ethnivits: Los Angeles County
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both the Hispanics and the Blacks, the reverse is the case. Rates for
all arrests, for misdemaanors, and for all felonies are consistently
higher in the Hispanic and Black general population than for the
Anglo general popuelation. Within the two minority groups, such
ditferances are larger lor the Black than for the Hispanic group in the
mental health cohort In the Black prowp. rates tor all arrests, and for
misdemmeanors that are both alcohol- and non-alcohol-related, are
twice as high among their counterpans in the general popuiation as
it the menial health cohort. This discrepancy petsists in the Black
group far felony arrests, declining only slichtly for the Pari T lelonies.

As for ditferences in arrest rales among cthoic groups inthe mentsl
health cohorl, these are entirely similar to differences among ethnic
groups in the general population. Within the meatal health ¢ohon,
Blacks had the hizhest arrest rates, lollowed in descending order by
Hispanics. then Anglos, and the “allother”™ grouwp, The fatter ¢onsists
principally of Orientals and, among them. of Japanese-Americans,
The latter group deserves special comment, Note that while the rate
of all arcesis for the *all other' growp in the gencral population is
virtually identical with that of the Angios in the general population,
the rate of arrests for the “all other™ members of the memal health
cohart is drastically lower than for the Angle members (6.2 versus
43.1).

There are additional snsiable differences by ethnicity. Feleny
arrest rates escalate much more rapidly across ethnic groups in the
general papulation than they do across the corresponding groups in
the mental health cohort. While this rate is about ten times higher for
Blacks than for Anglos in the generat population (3.8 versus 34,2}, it
is only twice as highinthe mental health cohort (8,5 versus 19.3). The
same dilferences hold for both property and personal arrest charges.
The differences between Anglos and Blacks inthe general population
are much greater than they are in the mental health cohort.

Thus far, attention has been confined to the issue of propor-
tionalily; that is. the extent to which rates of arcest in the mental
health cohort—and in the age, sex, and ethnic subgroups of the cohort -
vary in a pattern similar Lo that found inthe corresponding categories
in the gencral population. These comparisons are summarized in
Table 4.5, illustracimg the fact that the proportion of each of the
subcategorics defined for this analysis varics in striking ways in
comparison to their proportion in the general population, While the
two sexes are propotiionally represented, as are the Hispanic and the
“all other' ethnic groups, heavily overrepresented in the eohorl are
the 18- to 25-year-old group and the Black group, Underrepresented
aré the group over 25 years of age and the Anglos. This finding
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Table 4.3 1976-1979 Aprests, Activity Rales, and Clicnt Rates Tor
Linigoely Mdentified Adults: Los Angeles Countly Commanity
Mental Health Clients for 1978
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Fuble 4.6 Cieneral Percentage Bistribution of Ascribed Characteristics in
1918 For Uniguety Identified Adolt Commuonity Mental Health
Clienl and the Adull General Population: Las Angeles Coonty
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qualilies the case often argued that minority groups are inadequately
served by public mental health agencies. Among the offender subset
of the mental health cohort, the Angle population was the most
sharply underrepresented, though constituting some 57% of al clients
of the Department,

Finally, the mental health cohort data were examined for differences
in cumulative arrest rates, as well as rates for thoge with at leasLone
arresl for ome client, including both males and femazales and, among
males, for the older and younger segments in each of the ethnic
categories [Table 4.6), The data provide seme indication of rearrest
rates for this population. No comparison was possible with the general
population, The rearrest rates of those in the generzl population ever
arrested are assentially unknown, although efforts have been made to
estimate Lthem indirecily (Blumstein and Larson, 1969; Greenberg,
1975).

To be noted is the very larpe diflerence between rates of those gver
arrested and cumulative arrest rates for both misdemeanor and felony
offenses for the entire cohort, including males and females. Misde-
meanors are by far the most frequent type of offense for which an
arrast 15 recorded, Each client accumulated on the average approx-
itnately three misdemeanor arrest charges over the four-year period,
in contrast e an average of about one and a haif fetony arrest charges.
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However, males averaged almost 1wo such charges in the course of
the four vears. Arrest rates for Part [ offenses for younger and older
males in the several ethnic categories reveal striking differences,
Amaong Anglo and Hispanic males, both the ever arrested and the
cumulative arrest rates show sharp declines with advaneing age. This
is not true, however, for Black males, where the high rates for the
young hold as well for the older group. [ndeed, the rates of arrest for
felony property offenses for Biack males rise with advancing age. in
contrast to Ltheir dectine among all other ethric groups. In addition,
arrest rates for felony personal offenses among Black males exhibil
substantially less decline wilh advancing age than is true for gither
Anglo or Hispanic males. For Anghe males in the cohort, the cunulative
arrcst rate for person offenses declines [rom 6.8 to 2.0, for Hispanic
males from 7.2 to 5.0, and lor the Black males lrom 8.2 for the
yemnger group to 7.9 for the older,

Finally, the pattern of rearrest frequency is striking and possibly
instructive. The least serious misdemeancr offenses generate the
highest frequency of rearrest, reaching 118 in one individual. But as
the seriousness of offense increases_the frequency of arrest is sharply
reduced. averaging four per client in crimes against persons. This
pattern holds for both the younger and the elder groups, as well as for
all ethnic categories. Apparently the societal response to olfense
behavior as represented by arrests reflects the leve! of tolerance for
deviant acts without respect tarthe mental health status of the offender,
As may be the case for “normal™ offaenders, the reduced frequency
with which mental health clients are arrested for the more serious
offenses is a function now necessarily of reduced proneness to commit
such offenses but of their more frequent incapacitation by the crim-
inal justice system. Itis thus possiblethat as regards the more serious
olfenses, the criminal justice system may well have been under
increasing prassure during the period of the rise of the community
treatment movement to imprisen substantial nombers of the mentally
il

Disposition of Part [ Arrests

Whether arresis of the clients of the Department of Mental Health
are dealt with by the criminal justice system differently from gencral
population arrests was examined in a series of analvses based on
California’s QOffender-Based Transaction Statistics files (1976-1980),
which record only the disposition of those arresied on afelony charge.
Dispositions of total Part 1 arrests at the police, lower court. and

— rer———
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Superior Court stages were compared with the dispositions of arrests
amorng 47,993 first admissions to the Department of Mental Health
in 1978, It should be noted, again, that this cohort differs from the
sample used thus farinthat it excludes all individuals whe had a prior
admission in 1976 and 1977, Alsc excluded =0 as not to bias the
results were 5667 individuals classified as alcoholics, drug addicts,
or mentatly disordered offanders.

Drispositions for the mental health cohort arrested within a
24-month period prior to each client’s first admission date in 1978
{that is, in 19761977} were compared with dispositions of the total
arrested adult population in 1977, Dispositions of the cohort of
clients arrested during the 24 months (that is. in 1979-1980) after
being admitted as clients of the Mental Health Department were
compared wilh the total arrested in 1979, For both total arrests and
arrests of mental health clients. data were obtained for the seven
major offenses (homicide, rape, assauh, robbery, burglary, theft,
and vehicletheft) commonly referred to as Part | crimes. For pueposes
of anabysis, arrest charges were treated as falling inte two classes:
personat and prapecly offenses. Included in personal aflenses were
homicide, rape. assault, and robbery; burglary. thefi, and vehicle
theft constituted the property offense category.

The extent to which dispositions accorded arrested meatal bealth
elients atcach stape of the criminal justice process dilfered from those
for the tota! arrested popul ation was measured by using two forms of
Z statistics for testing proportions. First, a one-sample difference-of-
proporiicns test was applied in which each type of disposition in the
tatal arrested population was treated as the standard for comparison.,
Using a Z-score transformation. the difference between the standard
and the proportion for the same disposition in the mental health client
sample was measured in standard score units. This measure is presented
mainly lor descriptive purposes, For each calegory of disposition, it
indicates the extent and ditection of the difference inthe way criminal
justice agencies processed mental bealth clients both before and after
their admission to the Department of Mental Heaith in comparisen
with dispositions generally agcorded those arrested for felony offenses.

To assess trends in justice agency responses to mental health
clients. comparative changes in dispositions during the 1976— 1950
period for the tatal arrested population and arrested mental health
clivnls. comparative changes in dispositions during the [976-1980
test. Ta determine shifis in police and court treaztment of mental
health clients, it is clearly necessary 1o view such changes in relation
toongoing changes in dispositional practices affecting the total arrested
population.
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Tuble 4.7 Disposition of Felony Arrests iy Police, FPersnnal {Hfenses,t
Total Arrests 1977 and 1976-1977 Arresis of 1978 Cobort of
First Admisstons to Deparbinent of Mental Health,
Los Angeles Counly
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Table 4.8 Disposition of Felony Arrests by Police, Personal Offenses,?
Total Arrests 1979 and §979-1980 Arrests of 1978 Cohort of
First Admissiors to Departinent of hental Health,
Las Angeles County
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POLICE DISPOSITIONS OF ARRESTS

One-sample test af propartions. Tables 4.7-4_10 present compar-
ative dispositions of arrests at two time periods for offenses against
persons and property offenses, With respect 1o the dispesition of
mental health clients arrested for personal offenses (Tables 4.7 and
4.8}, the only unilgrm patiern appears t¢ have been a tendency for
cenmplaints filed to be denied by the prosecutor’s office with differan-
tially greater frequency {£ = 3.32 and 1.08), and for police to file
misdemeanor rather than felony charges with differentially reduced
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Tabie 4.9 Bisposition of Felony Arrests by Police, Property {MTenses,d
Total Arresis 1977 and 1976-1977 Arrests of 1978 Cohort of
Firsl Admissions to Department of Mental Health,
E.as Anpeles County
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Table 4,10 Disposition of Felony Arrests by Folice, Property Cfenses,d
Total Arrests 1979 and 19791980 Arrests of 1978 CUnhort of
First Admissicns te Depariment of Mental Health,
Lis Angeles Clounty
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frequency (Z = —1.65 and —2.47}, On the other hand, among mental
health clients arrested for property offenses (Tables 4.5 and 4.10),
releases by the police were more frequent {Z = 5.18 and 3.60) and
there was a reduced tendency to file lelony charges (2 = —4.19
and — 3,314

Difference of proportions. Tables4. 11and 4,12 present differeniial
changes in patterns of police disposition for arrested mental health
cliemts over the last haif of the 1970¢ in Los Angeles County. It
shoulid be borne in mind here that the initial period, 1976-1977.
involved clients of the Department of Mental Health prior to their
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Tahle 4.t1 Two-Sample Test of Difference nf Proportions, Police [spositions
of Arvests for Felony Person Offenses, Tolal Arrests snd Arrests
of 1978 Cohoet Prinr and Suhsequent 1o 1978 First Admission (v
Department of Mepstal Health, Los Angeles County
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Table 4.12 Two-Sample Test of Difference of Proportions, Police Dispositivns
ul’ Arrests For Felony Property Offfenses,! Total Arrests and Arrests
of 1978 Cohort Prior and Subsequent to 1978 First Admission to
Department of Mental Health, Los Angeles County
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Table 4.13  [Hsposition of Feluny Arrests in Lower Coort, Personal OFfenses,®
Toal Arrests 1977 and 19761977 Arcests of 1978 Cohod of Firsi
Admissions 10 Depariment of Mental Health. Los Angeles County
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entry as palients, and that in the later {1979-1980) period. having
been admitted 10 the Department in 1978, they wers already iden-
tified as patients, We have assumed that there would have been little
difference in the response ofthe criminal justice system withrelerence
to their law violations before and after admission as clients of the
department. Z-score values presented in Tables 4.1 and 4.12 measure
the exlent to which changes in the disposition of arrested mental
health clients exceeded, were similar to, or fell below changes in
dispositions accorded the total arrested population.

The data generally indicate not only a differentially larger increase
in arrests of mental health ¢licnts, but a differentially larger increase
in every one of the disposition categories for both personal and property
offenses, with the singla exception of releases om arrests for offenses
apainst persons, Two devclopments are to be noted in particular. On
the one hand, there was a trend lor proportionately more police
complaints lodged against members of the mental health cohart to be
denied by the prosecutor’s office. On the other hand. this trend was
accompanied by a differential increase in both misdemeanor and
felony filings initiated by the police. Thus. the differential increase in
arrests of mental health clients imposed a growing burdan on both the
prosecutor's office and the police.

It is apparent as well that the enforcement arm of the criminal
justice system has come increasingly to function as a primary filterin
dealing with the offenses of mental health patients as their number in
treatment in the community has grown. In the more recent {1973
1980} period. proportionately more mental health clients than
*normal” offenders were subjected to arrest, with proportionatcly
more reicased (excepting those arrested for person offenses), more
complaints denied, and more processed further on misdemeancr and
felony charges.

In general, then, the trend has been for mental health elients arrested
for violent offenses to be more frequently accorded dispositions guite
different [rom those given “normals™ arrested for the same offenses,
while this was not the case in arrests for property offenses. The
specific difierences are indicated in Tables 4.7-4.12. A summary
comparison of the percentage distribution in Tables 4.7-4.10reveals
that after admission as clients. police disposition differences between
clients and the genera! population declined. That is, police disposition
of mental health clients resembled that for the total arrested population
maore closely after the former's admission to the Diepartment of Mental
Health. This trend is consistent even thoogh there is arelative greater
increase in arrests of clients after their first-admission status.
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Diminishing differences were further suggested in Tables 4.11 and
4 .12 Relative 1o changes in disposition for the total arrested popula-
tion. mental health clients arrested for property offenses came to be
refeased more freguently than were mental health clients arrested for
viclent offenses (Z = 3.81 versus . 97). And while Z scoresindicating
a comparative change for compiaints denied were bath much higher
than for the total arrested population and identical (Z = 4.18) for
both property and personal offanses, there occurred a comparatively
prealer incraase in misdemeanor and felony filings on arrests of
mentzl health clients for personal than for property offenses.

LOWER COURT DISPOSITIONS

Virtually all arrests in which police complaints are accepled for
further processing by the prosecuter’s office are subyjected toan initial
hearing in the lower, or municipal, court in Los Angeles County. The
police disposition data of Tables 4,74, 10 indicale thal approx-
imately one-third of police arrests based on a Part I felony charge are
subsequently reduced 1o a misdemeanor charge for disposition in the
lower court. A small number of felony charges for which the possible
penalty on conviction is incarceration for less than one year are tried
and disposed of inthe lower courts, but the butk of cases tried inthese
courts arc on misdemeanor charges. Fetony charpes carrying a possibly
longer period of incarceration as the penalty on conviction are given
gn initial hearing in the lower ¢ourts as ta the substantiality of the
evidence and, if accepted, are heard in Superier Court,

One-sample test of propartions, On convietion in the lower couris
for either personal or property offenses, mental health clients wers
consistently placed on probation in propartions iower than those for
the local convicted proup [Tables 4 13-4.15). However, they were
also consistently given a sentence of jail plus probation in preportions
exceeding those for the total convicted group, Differences between
the two proups in all other dispositions varied in apparently random
fashion, suggesting the operation of unknown local and idiosyneratic
faciors,

It would seem, then, that the lower courts tended generally to
regard siraight probation as 4 relatively ansultable disposition for
convicted mental health clicnts. And, while jail plus probation for all
convicted offenders (ranging from 33.2% to 46.0% of all dispositions)

—_—rr—n
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Table 4.14 [Hsposition of Felony Arrests in Lower Court, Persanal Crffenses,?
Tolal Avrests 1974 and 1979-1980 Arrests of 1978 Cobort of First
Admissions to Depariment of Mentul Health, Los Angeles County

Laffeeemu
Meatal Heolth el Propoarticn

Corariry Cadrirry (£ Siewred

M TEsEs L0 {1 R HEW) [{K1A (716}

Canyictians 151 (6632} 335 {240) ARG
Prabtiien 387 (1EM M7 () ?-.th'
Probation amd jail 411 {193 554 {133 450
Jail 151 {735 175 (4] 1.0H
Other 5.1 {246) 9 € -amb

o Burglurs . thefr, and sehwle ihefi
b, Signrwcml ol 05, pwa L led tenl

Tahle 4.15 Disposition of Felony &rvesis in Lower Courl, Property Offenses.?
Total Arrests 1977 and 1976-1977 Arrests of 1978 Cohort of First
Adrmisions to Department of Menal Health, Los Angeles County
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was the favored disposition. it was invoked proportionately more for
convicted mental health clients. This would be likely to have the
effect of increasing the number of mental health clients incarceraled
in the country jail, whether or not they were recognized as having
been. or were polentially subject to being, so identified.

Difference ef proportions. Examined here. again, are comparative
shifts batween 1976 and 1980 in the proportionate use of the several
dispositions in the lower courts for the mental health echort. As secn
in Table 4.17, while all arrests for personal crimes underwent an
increase during this peried. the rise in arrests for mental healthclients
was even mare precipiious { Z = 6.07). Moreover. the same differcn-
tially greater increase occurred in mental health clients convicied for
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Tubled.16  Disposition of Felony Arvests in Lower Court1, Property (ffenses
Total Arrests 197% and 19°7%-1980 Arvests of 1975 Cohort of First
Admissions 1o Department of Mental Health, Evs Angeles Connty
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Table 4.17 Two-Sample Tesl of Difference of Pyapurtions, Lower Court
Dispositions of Arrests Tor Felony Perseoal Qffenses,” Total
Arrests and Arrest of 1978 Couhurt Prior and Subsequent 1o First
Admissien 10 Department of Menial Health, Los Angeles County
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personal crimes (Z = 7.00). Respecting sentence on conviction, with
the exception of the sentence of probation, thers occurred a larger
increase in the sentences of probation plus jail and of jail alone for
convicted mentai health clients than for the total convicted proup (Z
= 2.47 and 1.69. respectivelyl.

With two exceptions, similar trends are seen for property offenses
(Table 4.18). With a differentially greater increase in arrests of
mental health clients for properly offenses (Z = 4.31). the lower
courts convicted proportionately larger numbers over time (Z =
5.36)and came tomake relatively greateruse of the jail sentence (Z =
3.07). As in the ease of personal erimes, however, the sentence of
probation for mental health clients showed about the same increase
as was true for the totai convieted group {Z = 83). But unlike the

————
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Table 4.1# ‘Two-Sample Test of Difference of Proportivas. Lower Courl
Dispositions of Arrests for Felons Property Offenses,” Total
Arrests ard Arrests of 1978 Cohort Prior and Subsequent 1o First
Admission Lo Depariment of Mental Heahh, Los Anpeles County
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substantial differential rise in jail plus probation sentences for mental
health clients convicted of personal offenses, the increase inthe use of
this sentence for those convieted of property offenses showed novise
relative to its increased use for the total convicted group (£ = 03],
Thus, the five-year trend shows convictions of mental health clients
to have jnereased in the lowar courts proportionately more than they
did forthe total group convieted in these courts, Of sentences received,
mental health ¢lients tended disproportionately to be accorded the
incarceration dispositions of probation plus jail and straight jail. It
should be noted thal convictions obtained in the lower courts are
generally on a misdemeanor charge with commitment to the county
jail. Again. as suggesied by the difference-of-proportion measure, the
trend toward a growing differential use of incarceration sentences for
mental health clients indicatzs that they were likely to become a
larger proportion of local jait inmates.

SUPERIOR COURT DISPOSITIONS

Approximataly one-fifth of all felony arrests reach the Superior
Court and result in a conviction there, With minor variations, this
ratio holds for the total arrested population as well as for arrested
mental health clients. Attention is here given. first, to differences in
the proportion of dispositions this court accorded the Lwo groups and,
second, to comparative changes in disposition for the mental health
cohort over the five-year period, 19761980

One-sample test of proportion, Differential dispositions of mental
health elients in the Superior Court are unlike those seen inthe lower
cairts. There. the propartion of probation sentences for mental health
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Tahle 3.19 Dispasition of Felony Areests in Snperior Court, Personal
Offenses,” Total Arvests 1977 and [YT6-1977 Arrests of 1978
Curhort of First Admissions 10 Departnent of Mental Heslth, Los
Angeles Couni
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Table 4,20 DHsposition of Felony Arrests in Superior Courl, Personal
Offenses,” Tolnd Acrests 1979 and 1979-19800 Arresis of 19758
Cohert of First Admissions to Department of Mental Health. Los
Angeles County
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clients was relatively Jow, while that of probation plus jail was reta-
tively high. In the Superior Court, on the other hand. there was
generally reduced eonsistency inthe differential disposition of mental
health clients {Tables 4.19-4.22},

For examgle, their differential exposure to imprisenment varied
withrespectto boththe type of offense and the time period concerned.
Further, while they were on the whole accorded probation in approx-
imately the same proportion as the total group convicted in this goun,
during the 19791980 period the proportion receiving this sentence
was significantly reduced. The reverse was true for the probation plus

o aa e o e AEm
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Table 3.21 Disposition of Feleny Arrests in Supericr Crurt, Personal
Offenses,” Total Arrests 1977 znd 1976-1977 Arrests of 1978
Cuhirt of First Admissions te Depariment of Mental Heatth, Tos
Angeles County
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Tahle 4.22 Dispusition of Felony Arrests in Superior Coort, Personal
Offenses,’ Total Arrests 1979 and 19181980 Arrests of 1978
Lohort of First Admissions 1o Department of Mental Health, 1os
Angeles County
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jail sentence. Mental health clients were given this disposition in
relatively higher proportions for both personal and preperty offenses,
except for conviction on property offenses in the 19791980 period,
when the proportion approached that given the total convicted group,

Such shifts in the comparative proportion of dispositions accorded
mental health clicnts suggesd that in the Superior Court, which deals
with more serious offenses, there may be somewhat less routinization
of disposition patletns in cases invelving merutal health clignts than
may be tound in the lower courts. Required in the Superior Court
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Table 4,23 Two-Sample Tesi of Difference of Proportions, Superior Court
Dispasitivos of Armests Tor Felony Personal OfTenses,” Total
Arrests and Arrest of 1978 Cehort Prior and Subsequent to First
Admission lv Department of Menlal Health, Los Angeles Counly
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prior to the imposition of sentence is a presentence investigation and
report prepared by a probation officer. This providas for the sentencing
Judge fairly extensive information about the offender and the circum-
stances of the offense. furnishing grounds for an enlarged scope of
judicial discretion and greater variation in choice of sentence,

Differenceofproportions. Drata presented in Tables 4 23 and 4.24
disgiose the patiern of comparative change in Superior Coun disposi-
tions during the 1976-1%80 period. A number ol trends are apparent,
First, while the proporion of property offenders in the mental health
cohort who were convicted in this court show no change relative to
change for the total convicted group, the proportion of personal
offenders in the cohort who were convicted increased substantially
(Z = 1.54}. Second, there occurred disproportionate increases for
both property and personal offanders who received a prisan sentance
onconviction (£ = 2.62 and .23, respectively). Third, with a single
exception, changes in the sentences of probation and probation plus
jail accorded mental health clients convicted for both personal and
property olfenses were approximately equivalent to changes in the
use ofthese scntences for the tolal convicted growp, Thesingle excep-
tion was the dispropontionately reduced use of the straight jail sentenge
for mental health cliems convicted of property offenses, although
small numbers in this instance would make the exception question-
able.

Perhapsthe single striking shift in Superior Court dispositions over
the 19761980 period was the comparative increase inthe use of the
prison sentence for mental heaith clients, This was more the case for
personal than for property offenders. Less striking. but nonetheless
apparent, was the trend toward equivalence with the toral convicted
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Tahle 4,24 Two-Sample Test of Difference of Propodions. Superior Court
Dispesttions of Arrests for Felony Personal Offenses,” Totsl
Arrests and Arvest of 1978 Cohort Prior and Subsequeni to First
Admission te Depariment of Mental Health, Los Anpeles Cetnty
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group in the proportionate increase in both probation and probation
plus jail. Thus. whatever tendency the Superior Court exhibited in
according mental health clients some level of distinctive Lreatment
was expressed in a greater readiness to use the prison sentence.

SUMMARY AND CONCLUSIONS

Arcesis

The findings of this study clearly suggest that the rates of arrest lor
a population cohort under treatment in cammunity mental health
ptograms are consistently higher than those for the general papula-
tion. Nevertheless, the pattern of distribution by type of oifense for
which the mental health cohort are arrested is parallel to the pattern
for the general population.

The gencral lorm of the dilffetences in arrest rate belween individuals
under community Leeatment and the general population may be sum-
marized as follows:

{11 Females in the mental health cohont are arresied at higher
rates, particularly for misdemeanor offenses, than are females
in the general population.

(2} Arrestrates Fall bess rapidly with advancing age for the mental
healih cohort than for the general population, Aging has rela-
tively less effect in reducing the arrest rates of mental healh
clients.

{3) Arrestratesforthe Hispanic and Black members of the cohort
are substantially lower than for these groups in the general
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population, In contrast, arvest rates for Anglo clients of the
department are higher than for the general Anglo population,

(4) Within the mental health cohort, arrest rates for Anglo and
Hispanie males are lower for the older (over 23) age group
than for the younger {under 25) age group. [nthe Black male
group, in contrasl, the high rates of arrest for those under 25
parsist in the older, over 25, group. This leature of the Black
male members of the menta! health cohort supgests the
possibility thal the Department of Mental Health may be
inadvertently selecting cut of the Black popualation only the
more grime-prone of its mentally i1l members,

{51 Rearrest rales of the mental health cobort decline as offenses
become morte serious, This may indicate that, as is likely for
the general population as well, thetre oceurs an increased use
of imprisonment for mental health ¢lignts who commit more
serious offenses.

The analysis of differential arrest rates shocld not be allowed to
obscure the fact that menia! health patients under treatment in the
community are a small fraction of the total number arrasted, [t is
important to bear in mind thal despite their higher arrest rates, the
menial health cohort contributes 2 very small increment to the total
volume of arrests. The data of Table 4.1 show that of Lthe 1,737 344
arrests in both the general population and the mental hezlth cohort
recorded for Los Angeles County during the vears 1976 to 1979, the
30,090 arrests for the {atter may be conservatively gstimated as
having constituted 1,72 ofthe total. Bul since they madeup 1.3% of
the adult poputation, the proportion of their arrests was some 30%
greater than their proportion inthe population. They may thus be seen
as another of the special populations—soch as males, the youth
group, and the dizadvantaged minority groups—that in a modest way
contribute more than their proportionate share 1o the police workload,

Patterns of Felony Arrest Dispositions

The bulk ol previous research inthis area has focused only on arrest
rates { Teplin, 1984, this ¥olume). In contrast, this chapter examines
the entire criminal justice process. Thus, we have explored the dis-
tinctive characler of dispositions accorded arrested mental healch
chients charged with felony personal and property offenses as they
were selected and maved through the police, lower court, and Superior
Courtstages ofthe criminal justice process. Todiscern any differences
between dispositions agccorded mantal healih clients and those
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accorded Lhe total arrested population at each stage, a eohort of
community mental health adult clicnts was identified wheo were first
admitted to the Los Angeles Department of Mental Healih in 1978,
The arrests and dispositions for 3 24-month period belore and after
initial date of admission was then compared Lo those of the general
arrested felony population.

Police dispositions. While nat differing from the total arrested
poputation in their proportional frequency af arrest for both personal
and property offenses. mental health clients wete generally more
frequently released by the police without the filing of a charge after
admission to the Department of Mental Health, However, when
arrested for personal offenses. mental heakth clients were more likely
te be released at the station level, W be confronted with a felony
charge, and to have the complaint denied by the prosecutor's office.
When arrested for a property offense, mental health clients were
more likely 1o be faced with amisdemeancr rather than feleny charge.
and less likely to have the complaint denicd. Although the palice
tended more frequently to release arrested mental health clients, in
cases of personal offenses they more frequently filed a felony com-
plaint. only to have those complaints more frequently rejected lor
prosecution, Thus, mental health elients arrested for personal offenses
who wete not released were more often than “*normals™ faced with a
felony complaint but less ofien moved to prosecution. In contrast,
mental health clients arrested for a property offense who were not
released were more likely to have amisdemeanor rather than afelony
complaint filed. and more likely to be faced with prosecution,

Trends in the differential pattern of police disposition of arrested
mental health clients during the 1976- 1980 period of Lthe study show,
first, a differentially greater increase in arrests of mental health
clients during thizs period for both persongl and property offenses.
With the single exception of police releases of clients arvested lor
personal offenses, in which the trend was indistinguishabie from that
For the tetal personal offense group. afl other disposition catcgories
show differentially greater ingreases for the mental health cliem
group, For both personal and property offenders, there was a greater
increase in both felony and misdemeanor filings for the mental healch
group, coupled with a greater increase in complainls dented by Lhe
prasecutor's office, Thus, the net differential trend over this period
was a growing involvement of enforcement agencies in deating with
the mentally ill population.

The trend in disparity hetween the police disposition patiern for
mental health client arrestecs and lor the total arrested group ravealed
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adeclining difference for property offenders and an increasing differ-
ence for personal offenders. Stated otherwise. police disposition of
mental health clients who were arrested for property offenses came
over time to resemble more closely those for the entire group of
arrested property offenders, Tn contrast, for mental health cliens
arrested for personal offenses, the disposition pattern grew less
similar.

Lower court dispositions. The pattern of differential dispositions
of identified mental health clients in the county’s lower courts was
identical for those who were both petsonal and property offenders,
While the praportion convicted did not deviate matcrially from the
proportion of the entire convicted group, mental health clients were
less frequently accorded straight probation, more frequently given
sentences of probation plus jail and jail only, and less frequently given
residual “other’ sentences. The significant pavtern difference was
thus areduced use of straight probation coupled with anincreased use
of local incarceration.

Onthe other hand. when examining the before and alter pattern, the
trend indicates a differential increase in convictions for mental health
clients. The trend regarding differences in the use of probation was
toward parity with its use for Lhe total convicled group. But the two
types of disposition entailing incarceration tended over time to be
differentially accorded mental health cliems convicted for personal
offenses. Mental health clients convicted for property offenses, excepl
Foor the differentially growing proportion convicted, tended also differ-
cntistly to be accorded the jail-only sentence. The net effect of these
trends in alllikelihood was to increase the proportion ol mental health
clicnts among violent olfenders incarcerated in the county jail.

As 1o trends in the overall disparity in disposition between mental
health clients and the tolal convicted group, the paticrn over the
1976-1980 period became more prenounced. This was the reverse of
the trend in pattern disparity for police dispositions, where pattern
disparity tended (o decling.

Superior Court dispositions. Cases of mental health clients that
reached the Superior Court after their first admission into community
mental health facilities received dispositions generally quite similar
to those accorded the total covicted group. The few differences that
did exist concerned the reduced proportion of personal effenders who
were convicted: the high proportion of personal offenders among
mental health clients given sentences of probation plus jail; the high
propartion of property offenders committed to prison; and the lower
propariion among property offanders accorded jail-unly sentences.

-

f ar———r ——r




Schuermen, Kobrin [ Clent/ Criminal 115

Trends tn Superior Court dispositions over the before and afer
period included a differentially greater increase in convictions of
menial bealth clients for personal offenses and, for these as well as for
property offenders, a greater increasc in the use of prison seatences,
The only other differential trend concerned property offenders among
mentai healthclients, These tended over lime to be accorded jail-anly
sentences in lower proportions,

Finally, disparity in disposition patterns between convicled mental
health clients and the total convieted group show a reduction over
time. The patterns for the two groups became emphatically more
similar. The trend toward reduction of disposition patiern disparity
was more pronounced at the Superior Court than at the police stage,
teversing the increase in disparity evident at the lower court stage.
The reason for the reversal of the pattern disparity trend in the lower
courtis not altogether ¢lear, A possible exptanation may lieinthe Fact
that this courr deals principally with misdemeanor offenses and has
shown a tendency ditferentially to deny probation in cases involving
mental health elients, and differentially to accord such offenders
incarceralion sentences in the county jail.

Conclusion

In conclusion, while some olthe findings presemed were anticipated,
it was quitc uncxpected o find the overall patiern of arrest rates
withinithe general population reproduced in the mental health eohart,
Tndeed, the initial contact with the criminal justice system by com-
munity mental health elients i3 generally a mirmor image of society,
except that it is more intense. Exceptions, of course, were found 1o
this general pattern of arrest, but it was also instructive to find that
high arrest rales are not ipso lacto indicative of wholexale incar-
cerativn of communily mental health ¢lients,

The analysis of disposition palterns suggests that during the latier
half of the 1970s io Los Angeles County, at leasi, the wreatment of
mental health clients arrested on an initial felony charge was lareely
determined by the official view of the seriousness of the offense. Both
the police and the prosecutor were highly selectlive in cases of a
charged personal offense. Those not released at the station level or
rejeeted Tor prosecution were moved 1o the trial stage on a felony
charge. In contrasi, in cases of arrest on a felony property offense,
smaller promortions were released by police or rejected for prosccution
and were moved te the trial stage on a reduced misdemeanor charge.
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Less distinclion respecting type of charzed offense was apparent in
the treaiment of memal heatth clients at the lower court stage, but the
distinction emerged emphatically for those moved to the Superior
Courl stage where only felony charges were tried, Those charged with
personal offenses were more likely o be convicted than were
property offenders and more likely to receive a prison sentenge,
while those convicted of a property offense were more likely to be
accorded commitment 1o the county jail.

What is evident from the results presented, then, is that the inter.
action hetween community mental heaith clients and the eriminal
justice system is complex. Given that there are higher arrest rates for
community mental health clients, it is important to understand how
this heightened contact translates inmo actual resirictive controls
ranging from straight probation 1o impriscoment.

Drrawing from the data already presented, Table 4,25 summarizes
the levels of control imposed on the 19378 first-admission cohort.
Here, again, i isclearthat, overall the mental health cohortis always
accorded a higher rate of ingcarceration than that found in the general
arrested population, However. itshould be evident from the table that
the lorm of ingarceration is relatively less severe, For example, there
are consistently lower rates of prison imposed upon the mental health
cohort, While straight probation is secn at about the same relative
rate for beth groups, the mental health cohort receives such sentences
al a lower rate after being admitted into a community mental health
program. Finaliy, whatis revealed is a major use of jai! and probation
in lisu oof other forms of incarceration, especially after admission Lo
the mental hezlth program, This paitern is not evident in the general
arrested population. Is it possible that the criminal justice system
uses local custody and local community forensic psychiatric jail
programs as a way of coping with the question of being “mad and
fad?”

[n surn. it appears that formal identification as a mental health
client has a mitigating effect on final disposition for some types of
offense, However, assessment of the danger a person poses to the
community appears o be a mure important determinant of disposition
than does the person’s status as a mental health client,
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Chapter 5

ADOLESCENT PSYCHIATRIC
HOSPITALIZATION AND
SOCIAL CONTROL

CAROL A B. WARREN
PATRICIA GUTTRIDGE

The intent of this chapter is to provide some ampirical data on the
psychiatric hospitalization of adolescents in contemporary society,
and tosuggest aninterpretive lramework forunderstanding the use of
psvchiatric hospitalization as a means of social control, The empirical
data derive from a research project in which the authors participated
{Guutridge, 1981 Guttridge and Warren, 1981), and from existing
data gathered by others. The interpretive framework emphasizes
social control as a general phenomenon whose specific forms and
targets vary historically with political and economic circumstances
{for avaricty of discussions of this framework see. lor example, Rose,
FOT79; Scull, $980: Warren, 1981

Adull psychiatric hospitalization— especially involuntary clvil
committment  hasreceived considerable attention from legal scholars
and social scientists for approximately the last decade, givingriseto g
protiferation of case law (Wexler, 1981) and empirical studies { Hiday,
1977; Warren, 1977, Morris, 1978}, and a continuing debate over
the propricty of depriving persons of liberty in the absence of a crim-
inal offense (for a summary. sce Morse and Zusman in Warren,
1982} During the perind ofinterest in adult psychiatric hospitalization

AUTHORE"NOTE: Giraecfufl thanks to the people wha rommerned on earlier
drafiy uf this chaprer: Rohers Qingwalfl of the Centre for Socio-Legal Srudies,
Woifswn College, Qxford; Barbara Laslesi of the University of Minnesara: and
Perer Manrning of Michigon Stare University. The seudy was funded iy grants
front tRe Law Enforcement Assistaree Administration.
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inthe mid-1960s and 19705, the commitment of children and adoles-
cents’ to mental hospitals received little notice from lawyers and
social scientists, In & typicalty partisan siatement, Szasz (1977:
1005) commented that *"perhaps because children have norights, the
issue of their rights to protection from psychiatrists posing as their
would-be protectors has received seant attention. ™

One reason for the relative 1ack of concern with adolescent mental
hospitalization in comparison with that of adults is that the commit-
ment of minors is scen as the business ol parents more than of public
welfare. Adults may be involuntarily commiited to mental hospitals
under various state laws providing lor emergency detention or avalu-
ation and treatment, or they may submit themselves voluntarily to
treatment. Persons under 18, however, can be committed voluntarily,
in general. only as aresullof parental action and not of their own voli-
tion, although they can be comimitted involuntarily under the same
procedures as adulis.’

The special legal problem of minor as opposed to adult commitment
ta psychiatric hospitals rests upon doctrines concerned with the
parens pairige power afthe state, and the identity of interest between
parent and child, Although a parent i3 entitled to direct his or her
child’s fate [including “*voluntary™ placement in a mental hospital),
the state is also the legal parent of the child, superordinate te the
natural parent. Therefore, the child is at more risk of liberty depriva-
tion than the adult in psychiatric hospitalization cases, since either
the parent or the state may initiate commitment. In many staies the
law permits parents to place their child in 2 mental hospital withoul
procedural protections (Ellis, 1974; Note, 1976: Note, 1978).

A second reason for the neplect of adolescent psychiatric hospital-
ization is the lack of empirical data on its scope and characteristics,
Statistics on all kinds of public mental health agency clients are
published, sometimes using age as a breakdown facier, However, if
mental hospitals are private and do not receive federal, county, state,
or local funds, then their inpatient censuses need not be reported to
statistics-collecting public agencies, Thus, much of Lhe information
that might be relied on for an assessment tothe extent of confinement
of mingry s not available: one can enly tefer Lo bits and pieces of
data.

In addition to the lack of empirical data {with a few exceptions,
soch as Miller and Kenney, 1966), there has been little regearch in
adclescent as opposed to adult commitment. The recent constitu-
tional-tegal and research interest in adull involuntary commitment
since the 1970s was sparked in part by the theoretical and empirical
exposés of mental hospitals in the 19605 by social scientists and
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critics such as Szasz (1961), Scheff (1966), and Goffman (1961).
‘The various critiques, the rapid legal developments, and the crpirical
siudies both before and after the intreduction of reform legisiationin a
number of states {contrast, for example, Schefl. 1964, and Warren,
1977 and see Hiday, 1977} gave the topic of involuntary adult
commitment an air of significance and urgency. All this has been
ahsent in the area of adolescent psychiatric hospitalization. There
has been no Goffman of the adolescent ward (but see Kovar, 1979)
there arc few statistics, few empirical studies, and few inter-
pretations of those statistics and studies that deexist {but see Schwartz.
1983; Schwartz and Krisherg, 1982).

However, since the early 1980s there has been a developing legal
interest in the plight of bospitalized adolescents, in the form both of
law journal articles (sec Ellis, 1974; Note. 1976; Note, 1978} and
case law (see Wilson, 1978; Wexler, 1981: 247-281). Tt appears to
be time for sacial scientists totake an interest inthis issue and provide
the kinds of empirica! data and research interpretations that could
suide developing social and legal policymaking in this area. This
chapter is iatended as a preliminary “state of the ant” venture into
documenting and understanding psychiatric hospitalization of
adolescents as a social control measure.

IMPACT STUDY

Some of the supportive data for our argument arc derived from a
jarger rescarch enterprise that was designed 10 study the impact ol a
piece of juvenile justice legislation—AB3121—in California, The
larger study was funded by LEAA. The intent of the larger study was
to examine the impact of implementation of several provisions of the
law, with impact referring generally to the system consequences of
the law, and implementation to the manner in which practitioners
have carried it out.

AR2121 had a number of disparate provisions: the data discussed
hete periain to & provision related to status offenses. especially run-
aways. [n California, the population of juveniles under the social
control auspices of the state are divided into “a00s" — delinquent
offenders: “601s” —status offenders (runaways. truants, and incot-
rigibles); and **3D0s™" —neglected and dependent children. Prior to
AB3121. all three types of juveniles could be detained in “secure
facilites™ such as juvenile hall; subsequent 10 AB3L21. which went
into effect January 1, 1977, status offenders could no longer be
detained in such facilities.
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Inthe first phase of the legislative impact study, we were respon-
sible for a subcomponent to determine the impact of the law on the
Juvenile court system in Los Angeles County. During inlerviews with
Juvenile coutt praciitioners, we found that many of them talked about
“getting around” the status offender provisions by having juvenites
diagnosed as mentally il and sent 1o mental hospitals rather than
detained in juvernile halls as they had been prior to the legislation,

in the second phase of the legisiative impact study, we transferred
the focus of gur subcomponent to the mental health sysiem as a
possible alternative source of social control for troublesome adoles-
cents whowere nolonger candidates for the traditional secure facility
placement. Qur interviews with police. probation officers, district
attorneys (although not generally public defenders}. judges. and
parcnls convinced us that the suatus offender provision was seen by
many of these persons as taking away a needed placement resource
rather than as remedying an existing wrong. They were interested.
therefore, in obeying the letter of the law—in not detaining status
offenders [n juvenite halls—but they were also interested in continuing
to utilize secure detention as a coniral mechanism for troublesome
vouth.

We investigated both the feasibility and. 1o a lesser degree. the
actuality of conlining status offenders to memal hospitals as a means
of social control. A cantext of feasibility is provided by twa factors:
the fiseal changes in the handling of deviants that have taken place
over the last decade or so{including the deinstitutionalization move-
ment), and the medicalization of deviance. This context of feasibility
became the theoretical model within which we interpreted our cmpir-
ical findings,

Qlur investigative research strategy Lo determine actual hospitali-
zation rates was threefold. We searched and utilized existing data
sets for materials on age distributions in various types of mental
hospitals over time. We attempted to survey both the numbers and
populations of psychiatric facilities in the Los Angeles County area,
a sirategy that proved to be unproductive.® Gutiridge undertook a
comparison of four psychiatric facilities for adolescents, in part o
determing whether or not there had been changes in the type of
population in 1977 and 1978 as compared with 19786, and specifically
whether or not there had been an increase in admissions related 1o
status offense behaviors with the advent of the law.

The four psychiatric facilities were roughly stratified by the SES
level of the population served.” The range was lrom a public county
facility serving a low-SES population to a private hospital taking
almast no public funds and serving a refatively middle-ciass SES
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Tehle 5.1  Variables Assoctated with Lengih of Psychiatric Hospitzlization of
E11% Adolescents Hospitalized in 1976-1978
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popuelation. There were two intermediate hospitals, one of which was

private and one of which received public funds through a county
contracl (sce Table 5.1,

SOCIAL CONTROL AND THE POLITICAL ECONOMY

The social control perspective on deviance emphasizes the impor-
tance of considering control as a total system rather than discussimg
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one form of secial control while excluding others from consideration.
Spector (1981 ) has provided an overview of the various elaments that
constitute this system. Jo addition to civil and criminal taw, the
conlemporary state has several other modes of “handlingtroublesome
rascais.” Those of most relevance 1o this discussion are the private
social sector, the medical establishment, and the growth of entitle-
ments to benefits, all of which, says Spector ( 198 1), are supplanting
legal and cortectional approaches to the handling of deviance."

These newer methods of social control (some of which. however,
have histerical precedents) are often presented as “more humane,
less intrusive, and more progressive than the older ones,” while at the
same time they have “expanded the power of the forces of disap-
proval over the forces of trouble™ (Speetor, 1981; 138), A clear
gxample of this social control diatectic is the deinstitutionalization
movement ofthe 19605 and 19705, which had as its goal the removal
of deviants from 24-hour institutional care. This policy movement,
directed mainly at mentally disordered persons and juvenile delin-
quents, had as its guiding philosophy entitlemcent w the “‘least
restrictive alternative tteatment” principie, often phrased as “com-
munity treatment’’ {(Lerman, 1982),

The deinstitutionalization movement has had several outcomes
that indicate an apparent relaxation of the (nstitutional mode of
handling deviants in favor of a more treatment-oriented mode. To the
area of mental hezlth, the population of state mental hospitals
decreased in most areas of Lhe country in the F960s and 197035 to such
anextentthat scholars now speak of an"emptying” of these institutions
{Lerman, 1982). Inthe area of juvenile justice. Massachusetts closed
down all its juvenile public cotrectional facilities. while in many
states there was arushto establish new, federally fundad “diversion™
programs for deinstitutionalized youth { Lerman, 1982).

Ifthe impact of the deinstitutionalization movement on the actual
rate of institutionalization is measured only for one pant of the system,
then a rather distoried picture of implementation may be ebtained.
For example. if the only measure of deinstitutionalization of the
elderly mentally disordered is public mental hospilalization rates,
thern the elderly have been deinstitwtionalized: The rate of mental
hospitalization for this population dropped from 400 per 100 000 in
the 1950s to 200 per 100,000 in the 1970s. However. if the rate of
institutionalization in homes for the aged and dependent & measured
for the same time period, then these figures are reversed: There was a
gain from 200 to 400 per 100,000 { Teknekron, 1978: 20-21), Similarly.
if the enly measure of states’ compliance with deinstitutionalization
policy is the rate of juveniles incarcerated in public correctional
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tacililies then deinstitutionalization cicarly occurred. However, if
the total rate of juvenile incarceration is considered, then the rate per
100 000 actually rose during the decarceration movement {Lerman,
1982}

The phenomenon of shifting populations Irom one segment of the
sucial contral system o another has been referred to as “transinstitu-
tionalism™ { Warren, 1981). The causes of transinstitutionalism have
heen traced to the coexistence of an ideolosy lavoring decarceration
with high unemployment snd state fiscal erisis. From the policitical
economy perspective on social control, Rose 1979 445) commenis:
- Deinstitutionalization is best understood as a political and economic
measure designed te Sustain near-bankrupt state governments andg Lo
estahlish the basis for transferring funds from public services Lo the
private sector.”

As Foucault [(1965) notes in his historical analysis, the asylum,
since the birth of capitalism, has been a storing place for those unwilling
or unable to work within the system. In today’s high-unemployment
sucicly. the category of adolescent is added tothat of the elderly. the
mentally disordered, the mentally retarded, and the physically ill on
the roster of types of individaals unable to participate fully in the
wotking cconomy of capitalist socicty. Furthermare. there appears to
be a demand from parenis to incarcerate their offspring. a direct
demandthatis absentinthe case of adult types of deviants. Given this
double jecpardy. we would expect the rate of youthful incarceration
in various types of asylums to have increased with greater rapidity
than that of adults under 65 during the past few years,

But even il asylums can warehouse the unproductive. they still cost
the society money, From the 1900s to the 18705, the cost of incar-
ceration was borne by the public sector, moving from county to state,
then to federal resources, and finally Lo & system known a3 ““revenue
sharing.” inwhich revenues from & variety of sources are combined to
provide care, The 1970s and 1980s saw the developmentofa different
kind of institution, a type of institution that promises (o warehouse
people more cheaply than the state institution. The bogard-and-care
home and the nursing home for the indigent elderly or mentally disor-
dered exemplify this new type of private social control institution
{Estes and Harrington, 19%1: Emerson. 1981). The cost of control is
shifted from the state and county to a combined federal welfare/
entrepreneurial system [ Warren, 1381). Asa result, the cost of care
tothe public sector drops. One estimate of the cost reduction invelved
was from 531 per day For astate hospital inmate to 14,50 per day for
a broad and care home inmate (Rubin, 1978 102},
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THE PSYCHTATRIC HOSPITALIZATION
OF ADOLESCENTS

Lerman (1980, 1982) has drawn attentionto the indirect effacts of
juvenile delinquency law on the public psychiatric hospitalization of
adoleseents at the national fevel. and has provided an explanation
based in part on the political ceonomy,. The Federal Tuvenile Justice
and Delinquency Prevention Act of 1974, which was he legislative
arm of federal deinstitetionalization pelicy. provided fiscal incen-
tives to states to remove status offenders from public correctional
facilities. States were enabled to collect maney for deinstitutionaliz a-
tion but could still transinstitutionalize—that is. place status offenders
in private or public noncorrectional lacilities, as well as private
correctional facilitics { Lerman, L982). OF 211 the transinstitutional
routes, for juveniles “"the mental health system represents the fastast
prowing category of institutional care—on both a short-term and a
long-term basis™ (Lerman, 1980: 292). Lerman's national findings
cchoed our tesearch experiensces at the state level,

One result of the transinstitwiionalization of juveniles from uvenile
correctional facilities is that while the population of adults in public
mental hospitals—particuiarly the elderly—has been declining. the
population of those under |8 has been increasing. The per- 100,000
rate of admission to state/county mental hospitals of persons with no
priotinpatientcare decreased from 70.6in 196210 57,1 in 1975, with
the most marked decrease inthe 65+ age group—from 163,710 36.7.
However, the under- 15 rate increased from 6.0 10 15.5, while the 15—
24 age group increased from 76.9 to 91,8,

The private psychiatric hospital may also be used to incarcerate
troublesome youth, as our California research indicates (see Table
3.1 and Guttridge, 1981). In Minnesota. zecording to Schwartz
(1983}, private insurance carriers are experiencing ccanomic diffi-
culties as a resull of the increased utilization of private psychiatric
hospitalization for youth, In 1976 there were 1 123 juvenile admissions
1o private psychiatric hospitals or wings in the Minoeapalis arca,
aceounting for 46,718 patient days. while for the first six moaths of
1983 these figures were 1124 and 43,855, respectively, The rate of
psychiatric hospitalization per 100,000 population of juveniles was
187 in 1976 and 412 in 1983,

ln addition, Schwartz (1983) has drawn attention to the increasing
use of chemical dependency inpatiant facilities for youth, Schwarts
and Krisherg { 1982) (pund:

T 1980, there were an estimated 3000 to 4000 juveniles admitred
to in-patient chemical dependency treatment programs. Although
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it is unknown how many juveniles were admitted to such programs
in the early 1970s, il is generally assumed that the numbers
were substantially less because there were few residential treat-
ment facilities at that time,

In addition to private psychiatric hospilals, chemical dependency
units appear ko have joined group homes, residences for the emotionally
disturbed, and other child welfare institutions { Lerman, 1982) as part
of the “*hidden system™ of juvenile social control {Schwartz, 1983 )

The growth of private psychiatric hospitals and chemical depen-
dency units is paralleled by the shift to private, private-profit, and
corporate medical eare in general, and also Lo private juvenile correc-
tions {Lerman, 1 982} The shilt to the private sector for the provision
of care and control is generally understoed as one culcome of Lthe
states” and later the federal povarnment’s atiempts to withdraw from
increasingly costly welfare provisions {Scull, 1980). Parents have
been enabled to utilize private prychialric hospitalization of their
offspring by the inclusion of psychiatric coverage in private insurance
plans.

Sinee the 1960z, there has been a rapid extension of insurance
coverage by carriers such as Blue Cross and Blue Shield into the
inpatient {but not the outpatient) mental health area. In the four
adolescent psychiatrie hospitals we studied, most of the admissigns
not paid for by public funds were paid for by private insurance, and
almaost none by parental payment (see Table 5.13. Using private
insurance, admission must be justified by an admitting diagnosis
taken from the cumrent edition of the Diagnesiic and Siaristieal
Manualafthe American Psychiairic Assocation (henceforth DSM).
Since the fees in the hospitals studied ranged lrom 3180 to 5300 per
dayin 1977 {one hospital we were not allowed to study, which tcok ne
public funds, cost $900 per day), clearly these hospitals would exist
only with difficulty without payments by insurance companies.

This expansion of the medical handling of deviants through the
cxpansion of rights in insurance coverage is a good example of the
rale of entitlement to benefits in shaping the social control system
{Spector, 1981). [ntheory, the cxpansion of entitlements is an example
of a countermovement to the general proliferation of modes of social
contrel beyond the legal system. However, in the specific case of
adolescent psychiatric hospitalization, this new erntitlement inter-
sects with the trend toward medicalization to produce a substantial
deprivation of liberty for some unknown proportion of youth. As
Spector { 1981; 153} indicates, the search for new entitlements can
have unintended consequences, mainly because entitlements are
granted not “'in vacuo™ but in a sociceconomic context,
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Cne unintended consequence of the entitllement to psychiatric
services under medical policies may be more *voluntary " psychiatric
hospilaliz ation of voung people. This effect is less likely for the adult
holders of medical insurance, since adutts are not likely toturn them-
selves into mental patients simply because other pecple see their
behavior as troublesome. As indicated earlier. there is an apparent
direct demand for psychiatric placement of children on the part of
parents which is abseat for the majority of other populations volun-
tarily secking mental hospitalization,

There appears to be a demand for the psychiatrie hospitalization of
adolescents at all elass levels, hut in particular from parents at the
kigher end of the spectrum {Hospital 4 in Table 5.1, with over 90%
voluntary admissions) and from the public sector at the lower end of
the spectrurn (Hospital | in Table 5.1, with nearly 85% involuniary
admissions}. Parents have been financially enabled to utilize the
psvchiatric hospital route by the expansion of insurance benefits.
Their reasons for doing so appear to be quite wide: They may have
tricd outpatient therapy for the child and failed to help him or her,
they may want to avoid routine parental dutics (Note, 1976: Szasz.
1977}, gain respite from a trovblesome adolescent (Ellis, 1974;
Boazrd of Supervisors, 1980). or placate a new mate jealous and
resentful of the child (Kovar, 1979).

Infamily ceisis situations, it is often the middle class parentwho
is unable to manage what mighl appear as normal adolescent
behavior of the acting out kind. . . . In these cases, there is no
real severc pathology, batthe family ts unable to cope . .. What
kas cccurred mest often with the private hospitals is that the
parent willtake the child into the facility on an emergency basis,
The hospital then zssigns 2 child psychiatrist 1o the patient,
This practitioner may never have seen this child before, but will
keepthe child in a facility when he does the evaluation, treatment
and planning for the child, In many cases it is the family {the
patent) wheo is in crisis and not the child |Board of Supervisors,
1980: 8].

At the lower social class fevels, 1the drying up of funding for
delingquents and other wards of the court in some stales (including
Califoraia) have left probation officers and the courts with fewer and
fewer placement alternatives for troublesome children— fewer faster
homes, fewer group homes, and less accommodating juvenile halls.”
The psychiatric hospital, with its growing number of beds and its
support Itom public and private jinsurance. is an attractive alterna-
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tive. despite the “technicality™ of an absence of significant mental
disorders on the part of some admitiees.

Within the context of social control as a multifaccted system with
histarical, political, and economic detarminants. several phenomena
appear to promote the psychiatric hospitalization of vouth in trouble.
Theideology ofjuvenile status and delinquent offender deinstitation-
alization, coupled with a continuing demand for the incarceration of
youth from both parents and the public sector, has facilitated juvenile
transinstitationalism. The shilt from public to private social control,
a consequence of ecanemic depression, has helped to shape trans-
institutionalism. The medicalization of deviance, promoting a shift
from the juvenile correctional to the juvenile mental health systam,
has given it further shape,

Since the nineteenth century, entire sels of people have been
transformed by the madical model: from drenks to aleoholics, from
criminals to psychopaths, from delinquents 1o emotionally disturbed
children, and from bums and bag ladies to chronie schizophrenics
{Spectar, 1981: 152). The medicalization of deviance interscets with
transinstitutionalism Lo facilitate the utifization of private psychi-
atric hospitals for youth.

The medicalization of troubled youth has a historical precedent in
the parens patrice approach to juvenile delinguents, Since the begin-
nings ol the juvenile court, the predominant policy perspective on
juvenile deviance has been paternalistic rather than moralistic,
although in recent years the tide has turned somewhat with the
cxpansion of the due process rights of minors. Misbehaving juveniles
have for decades been bandled as troubled and needy rather than
wicked and wayward, 2 general orientation that has, as indicated,
become more and more specifically medicalized in tone and practice.

The medicalization of deviance is seen by some—often psychia-
trists—as a beneficial humanitarian reform, while it is viewed by
others—often lawyers—as a harmtul expansion of social contral
{Conrad and Schneider, 19803, The involuntary placement of adulis
in psychiatric hospitals constitutes a substaniial deprivation of liberty;
for adotescents, voluntary ptacement is also generally against their
will {Morse, 1978). Thus, the debate over the bemgn or, alter-
natively, the harmful dimensions ol involuntary psyechiatry is extended
to the involuntaty and voluntary hospialization of the young,

The view of involuntary psychiatry as harmful to the child is
expressad by Thomas Szasz, a psychiatrist. Szasz asserts that since
children do not and cannot consent to psychiateie treatment, they gre
by definition (like involuntary adults patients but unlike voluntaty
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adult patients) staves to the authority of psychiatry. He asserts that
“a child assigned to the role of mental patient is dewbly incriminated
and incapacitated: as & minor. and as mad' (Szasz, 1977 1005).
Furthermore, he insists that psychiatric intervention into the life of a
child is by definition harmful, both because the child seesthe psychia-
trist as a powerful and dangerous Mgare out to controd him or her
{Szasz. 1977: 1016) and because psychiatry threatens the child’s
needs for dignity, privacy, and self-esteem {Szasz, 1977: 1009).
From the opposite perspective a child psychologist, Kovar {1979:
143}, notes that “the hospital can be a sanctuary for the abandoned
child from a destruetive life 3t home, enabling him to develop compe-
tences and experience loving relationships”™ and cites a number of
cases such as ane 1 7-year-old boy for whom "‘life in the hospital,
however limited, compares favorably to living with his father.”*

Wewould argue, with Morse {1278}, that—beyvondthe debale over
harm versus benefit—the involuntary (or parentially voluntary)
psychiatric hospitalization of a minor involves a deprivation offiberty
that is anathema to constitutional notions of liberty unless there is
solid justification for it. In 2 medicalized polity, such a justification
would seem to be the presence ol a mental disarder listed in DSM.
However, we would argua—as have recent court cases —that since
the deprivation of liberty is so massive, and the stigpmatization of
psychiatric hospitalization so potentially severe, that only the mote
serious psychiatric diagnoses merit the bypassing of the **least
restrictive alternative’™” principle inte the mental hospital (se¢ also
Morse, 1978}

Instead, it appears that the psychiatric hospilal is being used for the
control of adolescent: who ate not, in the main, severely impaired
psychiatrically. but who are more or less emotionalty disturbed,
behaviorally deviant, or {in a minority of cases) simply lacking
alternative placements, In his analysis of current trends in the inslitu-
tionatization of juvenile delinquents, Lerman (1 980: 287) states that
recently “'the mental health professton has extended s services to
persons not nsually cared for in a hospital —alcohelics. drug users,
and adolescents with a variety of ‘transient’ behavioral problems.”™
The implication of this statement is that the adolescents admitted o
psychiatricinstitutions in recent years are not necessarily mentally ill
but are likely to be behaviorally deviant. At the same time, they must
have psychiatric diagnoses in order to obtain admission and/aor insur-
ance coverage, “behavior problem” will not suffice as an insurance
catcgory, What we would expect. therefore, if Lerman’s assertion is
1o be demonstrated empirically, is for the adolescents’ diagnoses 1o
be mild rather thar severe, and oriented to adolescent behaviors and
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characteristics rather than 1o severe psychiatric symptomatology.
And this is what we found in gur research,

Asindicatedin Table 5.1, of 1119 adolescent inpatients admitted
o four psychiatric hospilals in the Los Angeles arca betwean 1976
and 1878, we found that over 0% of the admissions were for anti-
social, depressive. runaway, drug abuse, or personalily disorder
diagnoses using discharge data and DSM 11 diagnoses (see also
Ginsherg. 1973; 16; Mote, 1978: 197).% Less than one-fifth of the
admissions were for serious {psychotic or schizophranic) mental
tliness. In contrast, adult admittees to mental hospitals have more
serions diagnoses. Schizophrenic diagnoses constitute 50 10 0% of
the state hospital population {Gellagher, 1980: 913; in U8, psychi-
atric hospitals as a whele, “'schizophrenia is the major diagnosis of
admission . ., where the sufferers from this illness fiil the largest
propertion of beds™ { Rosenberg and Raynes. 1976 97).

The education of troubled adolescenee with mental illness cannot
be confirmed at this time by available evidence: indeed, some psy-
chiatrists and legal scholars ¢laim that “severe” diagnoses are avoided
because of their greater potential stigma for the child {Note, 1978).
However, we lound that hospital staff in the field of adolescent psy-
chiatry—including psychiatrists, routinely divided their charges into
“behavior problems™ with “nothing wrong withthem™ and the ““really
mentally il with the former far cutnumbering the later,

Our evidence indicates for California—as Lerman’s {1980, 1982
weork dogs for the nation—that such hospitalization is being vsed for
the social control of a wider variety of troubled adolescents than
might be indicated under & strict application of the medical model
(see alse Schwartz, 1983), Qur overall findings, thus, can be tenta-
tively gencralized: such is nol the case for our more specific findings
on the relationship between diagnosis, length of stay, tvpe of payment.
and SES, which are limited by our California location and by the
nonrandom character of the selection of the four hospitals,

The length of stay of adolescents in the four hospitals we studied
varied widely, from a mean of 13 days for the public, lower-5ES
hospital to a mecan of 106 days for the private profit middle-SES
hospital (see Table 5.1). In the literature oo the relationship between
sogial class and psychiatric facility utilization, there is a strong direct
relationship between mental hospitalization and lower socioeconomic
stafus. whether one takes the labeling or the psychiatric perspective
on mental illness (for & summary of these issues, see Gove, 1975,
Ch. 3} In the case of adolescents in our study. using length of stay
rather than admission as our measure, we found that the higher the
SES level of the clieniele, the longer the average stay. These findings
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need to be supplemented by an analysis of admission rates of adoles-
cenlts to psychiatric hospitals by SE5.

The relatinnship between SES. lengthof stay, and source of funding
may be an essentialty economic one. The state can no longer afTord,
as it could in the 1950s, to control its deviants by lengthy incar-
ceration in public institutions (Scull. 1280}, And the proportion of
hospital funding decived from private sources is clearly refated 1o
longer patient hospitalization. indicating the possibility of the opera-
tion of a profit motive, The percentage of hospital funding deriving
from the public versus the private seclor is also related to the propor-
tion of valuntary to involuntary admissions. The increase involuntary
admissions into hospitals with a greater proportion of private funding
provides a rough indication of the demand from middle-class parents
tor the medicalized social control of adolescence, especially when
gonsidered in relationship to length of stay. As Dillon et al, (1982
42 1) note, under eurrent case faw ““the child whose parents can afford
to pay For his institutionalization has less protection than his pourer
counterpart™ and thus may be liable to longer institutionzlization.

Finally. there is a clear, although less strong or linear relationship
beiween diagnosis and the sel of variables already considered. The
proportion of patients with more serious diagnoses—schizophrenia
and psychosis—is highest in the public hospital. where the mean
length ofstay is the lowest. The proportion of patients with the type al
diagnosis that we found to be related i troublesomeness in adofes-
cents—zotisocial, runaway reaction, and personality disorder—was
highest in the two SES-intermediate hospitals (just as the proportion
of severest diagnoses was lowest in these two hospitals), accounting
for over halfin the highesi-SE$ hospital but under athird in the public
huspita!.Whether-:mctakcsthepﬁychiatricﬂrthc]abelingper:;puc:ivc
on mental illness. at least in this study it seems elear that severity of
diagnosis is nat the Factor most predictive of length of stay in adulescent
psychiatric hospitalization.

We found, very roughly, that the larger the proportion of fees paid
terthe hospital by private insurance andthe higher the 3ES level of the
hospital site. and—1ess clearly—the milder the diagnosis, the longer
the stay of the adolescent in the facility {(see Table 5.1). Our work
{Guttridge, 198 1: Guttridpe and Warren, ! 981) indicates that there
is something of a symbiotic relationship between private hospitals
and the families of adolescents; the private hospitals make moncy
{rom extensive stays in the hospitals (by adolescents who do oo, in
the main, have severe diagnases). while the adelescents” parents gain
some respite from their troublesome offspring. While labeling theotry
predicts that a lack of power and resources would precipitate hospital-
ization and tonger in-hospital stays for the lower-class adult patient. a
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social control perspective predicts, for adolescents, the separation of
class uriging rom power and resources. Thus, if middle-class parents
ate bothered by their adelescents’ behavior. they have baoth the
rescurces (financial. through insurance policies apd/or fees) and the
power (of legal or medical decision making over the adolescent) to
hospitalize the minor. The middle-class adolescent is more liable to
“volunlary™ incarceration than the lower-¢lass adolescent.

SUMMARY AND DISCUSSION

We have examined some timited data on the psychiatric hospitali-
zatien ol adolescents in the context of a social contral model] of
deviance and its relation to the political economy . The trends lostering
the use of psychiatric hospitalization of adolescents include a demand
for patrents for institutional placement (an interesting topic of inguiry
in its own right]. the lack of alternalive placement resources for both
parents and the public sector, the deinstitutionalization movement
and the transinstitulional response. the entreprencurial expansion of
private social control facilities, and the medicalization of juvenile
{and ather) deviance, We have been able to document the develop-
ment of & mental hospital sysiem that mixes a variety of youth in
trouble {ranging from the sericusty s¥mptomaticto the homeless) in a
relatively class-sceregaled manner, withthe more middie-ctass youth
relatively more deprived of procedural protections and relatively
more liable to lengthy incarcerations,

Saleng as the demand for adoltescent social control continues, and
50 long as these trends are not interrupted, the contimaation and
cxpansion of adolescent hospitalization can be expected. However,
there are seme countertrends. As indicated in the introduction, legal
scholars are hecoming mere interested in the topic of adolescent
psy¥chiatric commitment: some of them are writing on the topic in
ways that sugeest a new advocacy (far example, Dillen et al., 1982,
Boththis specific legal interest and the general movement for children’s
tights —due process and otherwise —could have acoentering impact.

Althoughthere arelegal chaltenges toit, it does not appear thai the
medical madel of deviance is in imminent danger of collapse. However,
there is evidence that the inseragnece companies whe are being asked o
subsidizethis form of social control are becoming aware of the patential
{or financial loss (Board of Supervisors, 1980) and are beginning 1o
limit inpatient hospitalization benefits for minors {Schwartz, 1983).

The shifiing of fiscal responsibiity back and lorth belween the
public and private scctors, and between levels of government, may
pose no long-term sclutions to the economic problems of sosial con-
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trol. Rather than saving money overall. as some economists elaim,
revenue sharing and privatization may simply shift the money around
and provide atemporary respite (Rose. 197%). Thus, the pressure to
save money may again baild up, precipitating changes in the {ocus of
sociat contral. It would be useful forus, associalscigntists toprepare
toobservethe next asyhlums intowhich those released from the mental
hospital could be put, Foremost among the possibilities seems to be
the chemical depeadency unit {Schwartz and Krisherg, 19827, It
would atso behoove those of us who work in or for governmental
agencies to institute a statistical watch on all types of asylum, under
whoevet's ownership they flonrish, and by whatever name they pass.

NOTES

1. The tecm “social controf has been wsed (o indicate all the means by which
soviely % reflected in che behavior of individuals, from seeislization snd inter-
nalizativn toimcarcertation iniotalimstiutions. The usaee inthis chapteris imended to
reflect the latter ravher than the former meaning.

2, Thecommitment of minors cun be seen as one issue [ Srasz, 1977 or as agevel-
apmental issue that divides children from adolescents (WNote, 1978). However, this
chapter is cencerned with adolescents ffrom about 13 to 1B peather than winh children,
since the data relied upon are within that age bracket. In addition, adolescents far
outmumbar children in psychiatoc hospitals: Approximately 30% of noenadulls admirted
ta inpatignt pey chiatric treatment are 13 1a 19 years old, while 16% are hetween 6 and
13 [Maote, 1978197,

The mean aee of our sample of coses (see Table 5. 1ywas 15.5: 32% were males
and 48% females; 7T.6%, of the sample were Caucasions, 12.8% Hispanic, 3.1%
Biuck, and T% Asian.

3. In Calfornia, as in most other states, involuntary commitment requares a psy-
chiagrie element (the persan committed must be mentally disordered) and a behavior
clement{the person vomomitied most, by reasonr ol the mental disnrder, be dangerous Lo
mhers andfor dangerous ta self, andsor gravely disabled).

4. The response b lwo survey mails to mental hospitals nthe area was close ta &

5. The classification was ecological and repesalionak, based on residents’ knowledge
of the areas meo which Los Angeles is divided. Although we had access irthe adoles
cenls” medical records. the parents” actual income or fecupation was carely available
it the fVles. The taughness of our measure should be kept in mind when evaluating
Tabkle 3.1,

6. Spector (19E 1) discusses other modes of social conural that are not directly
relevant o adolescent psychialtee commitment but are far other types of deviance
handling, For example, the waifare mode he mentions is relevant torthe new board and
care sysfem for ¢x-mental patieats, which combings private entreprencurship with
federa] social security funding | Emerson, 1981 ).

7. Lerman (personal commuication) denias that there is any "Tscal crisis of the
state”™ and claims that social conirol practices continue 1o follow public as well as
private money. He ciles, for ex ample, the recenl expansion of the child wellare system
in the handling of juvenile dolinguents.
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&, Szas52 {1977 is apainst nol only the inpatient psychiartic hogzpitalizauon of
minars but alse their cutpatient trestment. He argues that psychiatry should only be
provided on atruly voluntury basis, children who are wnder parental zuthoricy bave no
effective chodce. Tn contrast to Kovar's (1979} claims, Szasz noles: " MNot a single one
of my patigaes who had been subjected to psy chiatric sreatment as a ¢hild Feli that it had
dong bim or her any pood | ., they all felt that having to go ta a shrink was humiliating
and shameful .. The therapist was theic parents’ agent in whom they neither wanted
ey, nor could, confide”™ [Szasz, 1977 1007}

The difference between Srasz’s and Kovar's accounls may have w du with the
seciveconomic level of the minor patiends. Szasz, as a psychielrist acceplng only
valumlary patients, probahbly has well-so-do cligars for whom the psychiattic hospital
woktld have been an affront. For poorenwanted, or abandaned children, howevar, the
reverse can be true . [n both cases the child may be intimidated by and misioust the
psvchiatrist.

O, Dvscharge cather than admission diagnoses were used in our studics hegause
teeords were kepl by discharre data. DSM 11 hed not yet been superseded by DSM 11
at the time we collected our data. The diagaostic cawegories used in Tahle 5.1 were
coltapsed from minety specific diagnoses alter consultation wilk a psychiatrist and
a psyvchotogse,
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Chapter 6

INCOMPETENCY, INSANITY, AND
INVOLUNTARY CIVIL COMMITMENT

DAVID B. WEXLER

For the past decade and a half. the United States has witnessed a
virtual explosion of law relating to the mental health system{Wexler,
1981). Perhaps as an outgrowth of the civil rights movement, (LS.
eourts began to accord rights to criminal suspects. to prisoners, and {o
mental patients.

The initial thrust of mental health law activity invalved the civil
commitment process as well as the rights of the institutionalized
mentally ill. Civil commitment reforms were of both a procedural and
asubstantive nature. Procedurally, dug process safeguards -such as
ihe right to counsel and to a heightened standard of proof regarding
comimittability. -were grafted on to civilcommitmenl hearings. Sub-
stantively, mental health codes were rewritten to tighten and narrow
the criteria lor invelumtary commitment. Broad, paternalistic™ bases
for commitmenl were rapidly replaced with bases grounded in the
“police power concept of dangerousness.

Drevelopmenis occurred, tog, in the criminal commitment system
{Wexler, }976). and changes took place in such areas as incom-
petence to stand trial, the consequences of an acquittal by reason of
insanily. and transfers of mentally ill offenders from prisons to mental
hospitals.

Just as the activity in this fleld began to slow its course, asevidenced
principally by the unwillingness of the Supreme Court to encourage
judicial action aimed at expanding the rights of the mentally disabled,
the insanity acquittal of John W. Hinckley, Jr., prosecuted far the
attempted assassination of President Reagan, rekindled interest in
the area. A flurry of proposals were introdueced in legislative halls
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secking (o abolish the insanity defense, to shift the burden of proofte
the defendant, to facilitate the long-term coufingment of insanity
acquittecs, and to adopt a standard of * guilty but mentally ill.”
Even though the post-Hinckley case activity was addressed
primarily atthe insanity defense area, civil commitment law reformers
aught to be awarc of the potential connestions between the systems of
bath civil and criminal commitment. Scholars and reformers have thus
far paid too little attention to the intricate interrelationships among
the pieces of law thal fil together to form the total picture of mental
health law, As this chapter will demonstrate, if one aspect of mental
health law is tinkered or tampered with, pressures are likely to mount
that will push toward certain Lypes of tinkering or tampering with
ather aspeets of mental health law or practice. For example. if trom
an array of options, a decision is made Lo structure the law of compe-
tence tostandtrialin acertain way . pressure may then be generated to
rework the law of civil commitment in a way that will be compatible
with the competence provision, As aresult. certain patterns of law or
practice are likely to emerze (Wexler, 1983). The present chapter
will explore some of the interrelationships between civil and eriminal
commitment. As will be seen presently, the eivil commitment system
relates to two principal compeonents of the criminal sommitment
svstem: incompetence and [nsanity. '

CIVIL COMMITMENT AND INCOMPETENCE
TO STAND TRIAL

The relationships betwagn the svstems of civil commitment and
incompetency commitment are bath practical and conceptual. More-
over, in terms of movement of persons between the wo syslems,
gctivity may be noted in both directions: movement of persons from
the civil commitment system to the system designed for person
incrrmpetent to stand trial, as well a5 movement of persons incom-
petentto sitand trial into the civil commitment system, Each direction
will be discussed in turn.

From Civil Commitment 1o
Incompetence 1o Stand Trial

The relationship between the civil commitment system and the
incompelency system has been most evideot inthose states that have.
with or without pradding from jedicial decisions, subsiantially tight-
ened their commitment laws, Wisconsin is an obvious case in point.
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There, in the mid-1970s, in response to the decision in Lessard v,
Schmidt {1975). the legistature adopted a new civil commitment
code. Designed o exclude the nondangerous mentally il from
commitment, the code emphasized dangerousness as a commitment
criterion and imported substantial procedural protections into the
COMmmitment process.

Pickey {1980) has undertaken an empirical investigation of the
impact of the 1975 Wisconsin legislarion. particularly as the legisiation
intersects in practice with the system of incompetence to stand trial.
Dickey found that { 1} in the one-ycar period following enactment of
the law, incompetency commitments rose 42%; (2} a substantial
number {up to 42%) ol incompetency commitments in the years
following enactment of the new civil commitment code were of persons
charged with misdemeanaors: {3) between 80% and 80% of the
misdemeanant commitments were from the state’s largest county;
{4) hetween 20% and 25% of incompelency commitments involved
persons charged with the misdemeanor of disorderly conduct: and
{3) al the end of the commitment period. the eriminal charges were
pencralty dropped.

Presumably . a number of persons charged with minor offenses and
commitied for evaluation or treatment as incompetent to stand trial
are persons who, under the older and looser Wisconsin commitment
taw . would have been civilly comemitted. With civil commitment now
an unavailable ool for deating with these persons. arrest on a minor
charge. often followed by an incompetency commitment, appears o
be the remedy if community seevices are unavailable, if communily
tolerance wears thin, or if community actors and officials believe,
despite the eivil commitment law, that hospitalization is warranted.

The Dickey study calls attention to the facl that a legislature must
attend to questions of finance and community resources even when it
tightens a commitment code. Policymakers interested in the relation-
ship between civil commitment and incompetence commitments
should also be alert (o the fact that the governmental entity respon-
sibie for providing mental health services may diffet depending onthe
nature ofthe commitment, For example, the state may absorbthe cost
of hospitalization for a civilly committed patient, but the county may
beresponsible for the cost of hospitalizing a criminal defendant found
incompetent to stand trial. Often, the financiai factor weighs heavily
in the commitment decision, Consider the following example:

A criminal defendant in 2 rurat county had been commitled Lo
the Arizona State Hospital as incompetent 1o stand trial ([ST),
Afterthe defendant had been confined as IST for a few months,
the superior court judge was visited by the County Board of
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Supervisors, who successfully urged the judze 1o dismiss the
criminal charges and o recommit the patient pursuant to the
civil commitment process.

The decision to dismiss the charge and (o recommit the patient
civilly rather than te continue the {ST commitment had certain
enormous consequences. In addition to avoiding the prospeet of
cventoal criminal trial. confinement pursuant o a “civil” rather
than a “criminal™ commitment labal would have much to do
with the patient's security status while in the hospital. influ-
encing, for example. whether he would be housed on an open
ward or instead on the far less attractive maximum security
unil,

Was the board of supervisors’ recommitment request srounded
in such humanitarian and clinical considerations? Hardly.
[nstead, the supreme motivating force, according to the judge
who agreed 10 the recommitment, was the facl that the cost of
hospitalizing an incompetent criminal defendant falts by statute
on the county in guestion while the comparable cost of main-
taining a civilly committed patient is, in Arizona, shouldered by
the state [ Wexler, 1981: 117-114].

From Incompetence to Stand
Trial to Civil Commitment

The relationship between the systems of criminal incompetence
and civil commitment, particularly in lerms of the movement of
persons from the former system tothe latter, was brought to ahead by
the Supreme Court’s decision in Jackson v. Indiana { 1972}, Prior to
this, il was vonstitulionalty permissible 1o commit an individual
indefinitely as incompetent tostand trial. Thus, even if nondangerous,
evenifnoncommittable underthe civil commitmeni system, and even
if charged with a relatively minor affense, 4 person who might never gain
competence might be held “pending trial™ (oran inordinate length of
time. Jackson v, Indiana. however, sought toterminate the practice of
atlowing incompetency adjudications 1o serve as de facte final dis-
positions, Basjcially, the case invalidated indefinile incompetency
commitments, The Court held:

A person charged by a State with a criminal offense who s
committed solely on account of his incapacity to proceed Lo trial
cannot be held more than the reasonable period ol time necessary
to determine whether there is a substantial probability that be
will attain that capacity in the foreseeable future. If it is detar-
mingdthat this is vot the case, then the State must either instilute
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the gustomary civil commitment proceeding that would be
required ta commil indefinitely any other citizen. or release
the defendant.

Since the Jackson case, if an incompetent defendant is found unlikely
to gain competence in the foreseeable future, the defendant must
either be releascd or civilly committed. To the eatent thal a state’s
civil commitment law is relatively loose in its commitment criteria.
the civil commilment of persons unlikely to attain competence in the
foreseeable future ought not to pose a particular problem. 16 however,
astate adheres to the progressive model of tight, narrow, and explicit
gommitmenl ¢riteria, the commilment of such persons may prove
problematic.

Al the time of the Jackson decision, lor cxample, the California
stalutery scheme of civil commitment was particularly rigorous.
Under the Lanterman-Petris-8hort Act { LP5), commitment lor any-
thing more than a brief period could have been achieved only through
(1) annually rencwable conservatorships for persons found to be
*pravely disabled”—that is, mentally unable to provide their “basic
personal needs (or food, clothing, or shelter.” or through (2) 90-day
maximum commitments for mentally ill persons who, as evidenced by
recenl overt acts, attempis, or threats of violenge, are found to be
“imminently dangerous.” The 80-day commitments could be renewed
only upon proaf that the patient, while confined, again acted
vioclenthy.

The Jackson case, therefore, created a loophole in California law,
Before this case, an incompetent defendani gould have been confined
as incompetent for an indefinite period, and resort to the LPS Act's
civil commitment scheme was, for those persons, unnecessary. Afier
Jackson, however, incompetent defendants unlikely to repain compe-
tence in a reasonable time could be confined, if at all. only under the
LFS Act. Andthe rigors of the act made commitment a difficult task,
After all, even amentally ill defendant charged with aserious offense
right well be able to provide for food, clothing, and shelter and
accordingly fall outside the “gravely disabled’” conservatorship
definition. And if such a defendant refrained from acts, attempls. or
threats of violence wilhin the recent past, even the “‘imminently
dangerous™ commitment provision would be to no aval,

Against that statutory backdrop. the California legisiature soaght
tar close the leophole relating to defendants charged with dangerous
felonies and suffering from possibly long-term incompetence 10 stand
trial. The approach taken by the Califernia legislature was to amend
the definition of “gravely disabled’ to include not only a condition of
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being menlally onable to provide for lood, clothing, or shelter hat
alsor to include:

A condition in which a person has been found mentally ingom-
petent , . . and all of the lollowing facls exist

(i} The indictment or information pending against the defendant
at the time of commilment charges a feleny involving death,
great bodily harm. or a serious threat to the physical well-being
of another person.

(it} The indictmen! or information has not been dismissed.

fiil) As a result of menial disorder, the person is unable 1o
understand the nature and purpose of the proceedings taken
against kim and to assist counsel in the conduet of ks defense in
araticnal manner [California Welfare and [ustitutional Code|.

|
|
i Mot surprisingly, the new provision was challenged as s transparent
, attempt to circumvent the Tackson principles. Nonetheless, in Estate
‘ of Hofferber (1980, a divided California Supreme Court—after
| iudicially grafting onto the statute an additional requirement that the
| cummitment court find the patient to constitute a current danger—
| upheld the challenged legisiative enaciment,

I In considering the intricate connection between incompetence to
| stand trial and the structure and content of civil commitment laws,
| note that, had the Holterber dissent prevailed, the California legisla-
| ture might have been induced to plug the gap by a far more extensive
! revision afthe LPS Act. After all, had Calilornia’s civil commitment
code been ' loose™ instead of ““tight”™ —had it had a vague definilton ol
dangerousness, had it dispensced with the requirement Lthat dangerous-
ness be shown by a recent overt act, had it opted for longer rather than
shorter dorational limits on confinement—the 1974 amendment to
the LPS Act would bave been unnecessary to effectuate the civil
commitment of “permanent incompetents,” and the Hotlerber issue
would never have arisen, By crafting a narrow amendment tailored
specifically 1o the Jackson problem, therefore, California may have
taken an action thal appears to some aesthetically and conceptually
curicus, but that action permits the siate to retain intact the basic
structure of its modern civil commitment code.

CIVIL COMMITMENT AND INSANITY 158UES

The lesson for civil commilrment law devived from the teachings of
its relationshipte incompetence to stand trial provides an apt analogue
inthe area of law concerned with the disposition of defendants acquitted
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onthe grounds of insanity (“insanity acquittees™ ). A state may scek
the hospitalization of insanity acquitiees by processing those persons
through the generic civil commitment system for through a sysiem
closely comparable to it), or it may fashion a separate, *special”™
system for commitling insanity acquittecs. A special system may
involve, for example, automatic or nearly automatic long-term
hospitalization which will terminate only if the hospitalized insanity
acquittee carties the burden of proving his or her readiness forrelease.
Some have argued forcibly that constitutional considerations require
treating insanity acquittees in a fashion substantially similar to civil
committees (Morris, [982), Nonetheless, in Jones v. United States
{1983). an important recent decision, the U.S. Supreme Court dis-
agreed with a large portion of that proposition.

Jones v. United States

When he was charged in the [hstrict of Columbia with aticmpred
petty larcency { attempted shoplifting), 2 misdemeanor punishable by
no more than one yeae in prison. Michael Jones successfutly raised
the deflense of insanity., Under local law, he was then committed
automatically to a mental hospital. Morcover, this confinement was
for an indefinite period—until such time as he could affirmativaly
establish, by a preponderance of evidence. that he was no longer
mentally 11l or dangerous.

Aflter jones had begn hospitalized for more than a year  longer
than the maximtum term for which he could have been imprisoned had
he been convicted— he demanded on due process grounds to be telaased
ar al least reqommitied pursuant to the applicable civil commitment
statute, In conformity with the due process requisites of Addington v,
Texas(1979). commitment under the general civil commitment statute
would require the government to prove by clear and convincing
evidence that Jones remained mentally ill and dangerous,

On June 12, 1383, the Supreme Court, by a 5-4 votc. rejected
Jones's argument, Justice Powell, writing for the majority in Jones v,
United States, announced the rule that “when a criminal defendant
establishes by a preponderance ofthe evidence that he [s not guilty of
a crime by reason of insanity, the Constitution permits the Govern-
ment, on the basis of the insanity judgment, to confine him to 2 mental
institution until such time as he has regained his sanily ot is ne longer
a danger to himself or society.” In the District of Columbia, an
insanity verdict constitutes a finding that the defendant was in fact
insane at thetime of the criminal act and establishes beyond ateason-
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able doubt that the criminal act was committed. Aecording to Lthe
majarity, the verdict is sufficienily probative of mental illness and of
dangerousness to justify commitment and to support an inference of
continuing mental iflness,

Finally, although the Jones Court recognized that due process
requires that the “*nature and duration of confinement bear some
reasonable relation to the purpose for whichthe individeal is commit-
ted,” the Court supported a fully indefinite commitment based on the
insanity acquitial alone. In the Court’s words, “Lhete simply is no
necassary correlation between severity of the offense and length of
time necessary lor recovery, The length of the acquittee’s hypothcetical
criminal sentence therefore is itrelevant tathe purposes of his commit-
ment.” Several features of the Jones case warrant discussion,

First and foremost, the Court's reasoning is based largely on the
fact that an insanity verdict in the District of Columbia constitutes an
affirmative jury determination that the defendant commitied a criminat
aet and was fegally insane at the time of that act. The Court viewed
that affirmative jury determination to be sulficiently probative of
mental illness and dangercusness to justify commitment. Tn some
jurisdictions, however, an insanity verdict is ambiguous regarding
whether the defendant committed a criminal act, and in a large nurmber
of jurisdictions an insanity verdict merely casts areasonable doubton
sanity at the time afthe criminal act. Inthose jurisdictions, therefore,
a statutory procedure of automatically and indefinitely committing
insanity acquitees may, despite the Junes ease, continue to be eonsti-
tutionally suspect. A state legislature sittingin a “reasonabie doubt™
jurisdiction and wishing to ensure the constitutionality of an *auto-
matic and indefinite” commitment scheme, however, need only pass
astatute reallocating the burden ol proof of insanity issucs and placing
the burden on the defendant.

Jones is also noteworthy in its remarks regarding dangerousness.
Recall that Jones was prosecuted for the misdemeanor of attempted
petty larceny. Jones argued that an insanity acquittal on that charge
ought not 1o establish his dangerousness for commitment purposes.
Using sweeping and significant language. however, the Court rejected
his argument. It stated that ““the facl that a person has been found . . .
to have committed a criminal act certainly indicates dangerousness.™
Further. Justice Poweil wrote:

We do not agree with petitioner’s suggestion that the requisite
dangercusness is nat established by proof that a person committed
a non-victent erime against property. This Court never has held
thal “viclence,” however that term might be defined, is a
pretequisite for a constilutional commitment.
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The Court’s language strongly suggests that the commission of a
nonviolent offense against property—aor, for that matter, the commis-
sion of perhaps any eriminal offense—should be constitutionally
sufficicnt evidence of dangerousness to sustain the commitment of an
insanity acquittce or even of one nol actually charged in criminal
court. The federal constitutional test of dangerousness may oow
mean no more than what a state chooses to define as criminal. Con-
ceivably, in light of the Jones case, states might be able to revamp
their eivil commitment codes to anthorize the indefinite civil commit.
ment of a presently mentatly ill person shown, at a civil commitment
hearing. to have commitied a criminal offense because of mental
iliness. Such a course of action would be the civil commitment counter-
part of a criminal prosecution at which the state is permitted to assert
the insanily defense over the objection of the defendant {compare
Lynch v. Overholser, 1962).

Jones is interesting, too. in the manner in which, for the issue at
hand. it conflated equal protection and duc process analysis. At
earlier stages of the litigation, Jones invoked an equal protection
argument. He elaimed it was irrational to deny insanity acquittees the
type of hearing sccorded civilly committed persons—a hearing at
which the government bears the burden of proef of committabiity by
clear and convineing evidence. In the Supreme Court. however, the
smphasis was on duc process rather than equal protection, That is
because the Court and the parties sgreed the two arguiments were. for
the particular question at bar, esseatially the same, 1o the words of the
Court:

That is, if the Due Process Clause does not require that an
insanity acquittee be giventhe particular safepnards provided in
& vivil-commitment hearing under Addingion, then there
necessarily is a rational basis for equal protection purposes lor
distinguishing between civil commitment and commitment of
insanity Acquittees.

Although equal protection and due process concerns merged in the
precise issue befare the Jones Court. future titization is fikely o
address the propricty of certain other discrepancies in the treat ment
ol insanity acquittees compared with thai of civilly committed paticnts,
Several illusirations follow,

Sury Triel The Disteict of Columbia provides for a jury at ¢ivil
commmitment hearings. As an insanily acquiltee, Jones was committed
automatically without even having a commitment hearing, let alone a
Jury trial. Under the District of Columbia insanity acquittee cormmil-
ment scheme, however, Jones was accorded a hearing 30 days after




14% MENTAL HEALTH AND CRIMINAL JESTICE

his commitment. At that hearing, which did not provide for a jury.
Jones was given the opportunity to prove that he should no longer
be hospitalized,

In the Supreme Court, Jones argued that he was denied equal
protection by the absence of a jury at his 50-day hearing. The Court,
however, disagreed. Since Jones was commitied hecause of the sanity
determination at his criminal trial, the Court viewed the refevant
comparisons, for equal protection purposes, o be between a civil
commitment hearing and the criminal trial. nod hetween a civil com-
mitment bearing and the 50-day hearing. And since Jones had been
given ajury trial in his attempted petty larceny prosecution, the Courl
held that “"the absence of a jury at the 30-day hearing “is justified by
the act that the acquittec has had aright to 2 jury determination of his
sanily at the time of the offense.”

Does the Court's reasoning suggest that if Jones had been tried for
an offense not triable before a jury —for instance. for an offensc
punishable by no more than six months imprisonment {Baldwin v.
New York, 1970)— equa!l protection principles would have entitled
hir to a jury trial at his 30-day hearing? 1 so, would a legislatare
striving Lo equalize treatment between insanity acquittees and civil
committees do so by according jury trials to the acquittees or by
removing the jury trial right of the civil committees?

Refease Procedures. Typically, civil patients may be released on
the unilateral action of & hospital. Ofien, however, insanity acquittess
may be released only ifthe court concurs. Since Jones did not challenge
“the disparity of treatment of insanity acquittees and other committed
persons,” the Court did not resoive that equal protection problem. In
the lower courts, however, equal protection attacks to the discropant
procedures have usually failed. On the occasions that such attacks
have succceded, there has been pressure to achicve equality of treat-
ment not by easing the release procedures for insanity acquittees, but
by toughening the procedures for releasing the civil patients {Waexler,
1983). Note, howevet, that requiring court approval for the release of
insanity acguittees—or even fot “police power” civil patients—may
nol hie the release inkibitor that it at first appears to be, By requiring a
hospital to share release responsihilivy with a court, the coun approval
systemn may make the hospital less hesitant o recommend release
(Wexler, 1981).

Dangerousness aond Mental Hiness. Recall that the Jones Count
upheld Jones's commitment &5 a danger Lo others simply becausc he
was found (o have engaged in the act of attempted shoplifting.. Tn so
ruting. the Court found na due process objection Lo a state adopling an
extraordinarily expansive definitiun of dangercusness— one that
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could embrace any criminal acl, even a nonviolent one, Suppose.
however, that a state chose to adopt an expansive definition of danger-
ousness only fur insanity acquittces while retaining for the civil
commitment area a rather tight test of dangerousness, Would such a
classificationsurvive an equal protection chatlenge? 1f not, would the
insanity aequitiee commitment law definition be narrowed by a legis-
lature, or would the ¢ivil commitment law definition be broadened?

Similar problems exist with respect to possible disparities between
the two areas in the definition of mental illness for commitment
purpeses, For instance, should the sort of mental disorder used to
gxculpate from criminal responsibility be the same sort of mental
disorder that. when coupled withdangerousness, is sufficient to civilly
commit?

Even apart fraom equal protection coneerns, coordination between
the concepts may be especially important in jurisdictions that rely on
the civil commitment system to confine insarity acquittecs (In re
Torsney. 1979). And if insanity acyuittees are subject Lo commitment
pursuanttoaseparate,”special” system, an egual protection problem
will arise il different definitions of mental disorder are employed in
that system and in the ¢ivil commilment sysiem.

Suppose. for example, a sericus menta! disorder such as psychasis
is needed in a given junisdiction to civilly commit, but a mental condition
such as kleptomania, pyromania, or a certain personality disorder is
sufficient to relieve one of eriminal responsibility and to lead to an
automatic commitment as an insanity acquittee, Would such a scheme
oifend equal protection” And if so, would the legistature respond by
narrewing Lhe availability of the insanity defense orby expanding the
trpes of mental disorders sufficient to trigger civil commitment?

Periodic Review and Burdens of Prosf The insanity acquitiee
commitment scheme upheld in the Jones case authorized automatic
commitment by virtue of the insanpity acquittal alene. That acquitial
carried with it sulficient evidence of mental illness and dangerous-
ness, the Conrt reasoned. tojustify commitment without the necessity
of a civil commitment hearing. Furthermore. the Jones Court upheld
a scheme authorizing the indefinite commitment of Insanity acquit-
tees, subject only to the right to periodic judicial review at which the
acquittee would bear the burden of demonstrating his or herreadiness
for release,

It is important to note that the civil commitment scheme in the
District of Columbia, although requiring an initiat hearing and an
alfirmative governmental showing of a person’s mental illness and
dangerousncss, itself provides for indefinite commitment subject
cnby to the right to periodic judicial review at which the civil patient
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would bear the burden of proving his or her readiness forrelease. Had
_ the Dhstrict of Columbia civil commitment system fopliowed the practice
| of a number of other jurisdictions and accorded periodic review
| hearings at which the government bore the burden of establishing & |
i paticnt’s continuing committability, an important equal protection
inquiry. not present in the Jones case. would have arisen.

Were such achallenge to arise and be suceessful, legisfatures might
respond either by placing the periodic review burden of proof on the
state in both systems or by placing it on the patient in both systems.
Given the post-ilinckley fear of releasing insanity acquittees pre-
maturely., legislatures would likely take the latter course, which would |
have a serjous impact on the current durationai limit provisions of |
many civil commitment codes. |

If equal protection becomes a viable mental health litigation stralegy |

inthe future, the law regarding insanity acquitices will have an obvious
and potent relationship to the law of ¢ivil commiument, and vice
versa. Certaio discrepancics in treatment between the two groups
may, of course, pose greater dilficultics than will others. Yet, in the
wake of Binckley. and rom the flavor of the Jones case, one senses
the existence uf substantial pressures making it unlikely that the
courts will readily strike down special state schemes for dealing with
insanity acquittees,

Policy Considerations

When une puls aside the equal protection questions, there noncthe-
less remains an interesting avenue of inquiry: the extent to which the
absence of a special system for processing insanity acquitless gencrates
legislative pressure to shape a state’s generic civil commitment code
in a specific fashion. In Arizona. for cxample, there is no special
system for handling insanily acguittecs, Instead, insanity acquittees
inthat jurisdiction may (following a fairly lengthly evaluation period)
be committed only according ta the terms of the stale’s general civil
commiiment code. Tn California, by contrast, a special insanity
acquittee dispositional system is seeurely in place. Basically, upon
an acquittal on grounds of insanity, unless the court finds the acquit-
tee’s sanity to he fully restared, the acquittee will be committed. After
amandatory minimum waiting period of 90 days, and annualty there-
alter, the acquittee may file an application (or release. At arelease
hearing. the applicant has the burden af eslablishing his or her restor-
ation to sanity,




Wexler /[ Involunlary Commitment 151

Griven its rigid separate system for confining insanity scquittees.
Califarnia can affoed to have a particularty narrow and streamlined
generic ¢ivil commitment sode, After all, its civil commitment code
will not have to deal withthe population of insanity acquiltees, On the
olher hand. in Arizana, which laeks 4 special system, the eivil commit-
ment code is the exctusive vehicle for confining insanity acquittees.
Accordingly. although Arizona's civil commitment code is relatively
tight and protective, its civil commitment standards and durational
limits must be looser than the California LPS Aect standards and
lirmits, Surely a legislature would not comfortably say that insanity
acquiltegs must be confined only according to the civil commitment
law {(which is the case in Arizona). and then in the same breath say
that persons may be civilly committed as dangerous only for a 90-day
petiod, renewable only if a violent act, attempt, or threal occurs
during the $3-day commitment period (which is the case in California),

Arizona’s civil commitmen code authorizes renewable 180-day
commitments for mentally ill persons whe represent a danger to
others. The code follows the modern trend of defining dangerousness
with some specificity and of requiring that dangerousness generally
be evidenced by recent overt acts. Thus, “*danger to others®’ means
the danger of " inflicting substantial bodily harm upon another persen
within thiny days™ and should be based on a history of recent behavior.
This history may include the patient having seriously threalened
another, or it may involve the patient “having inflicted or having
attempted to inflict substantial bodily harm upon another person
within one hundred eighty days preceding the filing of the petition for
court-ordered treatment.”

Particularly in order to accommodate the commitment and recom-
milment of insanity acquittees within the confines of Arizona’s civil
commitment code, however, the statutory requirement of a recent
(within 180 days) overt act or attempt to inflict substantial bodily
harm upon another is relaxed in twe important and far-reaching
instances:

(i) Ifthe proposed patient has existed under conditions of being
restrained by physical or pharmacoiogical means. or of being
confined, or of being supervised, which have deterred or tended
to deter him from carrying out zets ol inflicting or attempting to
inflict bodily harm upon anothar person, the time limit of within
one hundred eighty days preceding the filing of the patition may
be extended to a time longer than one hundred eighty days as
consideration of the evidenee indicales; or
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{ii) If the bodily harm inflicted upon or aticmpted to be inflicted
upon anather person was gricvous of horrendous, the time limit
of within one hundred eighiy days preceding the filing of the
petition may be extended Lo a time longer than one hundred
gighty days as consideration of the evidence indicates [Ariz.
Rev. Stat.|.

Tt secms, then. that if ingsanity acquittees are to be accommodated
within the framework of a general civil commitment code, the provi-
sions of that code are likaly to be designed to reflect that accommodation.
Such codes may relax the requirement of recent overt acts, lengthen
the commitment period, and ensure that recommitment is a viable
option. Note, however, that once suchmeasures are laken ina general
civil commitment code to prevent the premature discharge ofinsanity
acquittees, the measures may be used as well to restrict the liberty of
general civil patients. Many now believe, thercfore, that although
only a small number of persans are acquitted by reason of insanity. it
may be worth devoting altention to drafting a model, " special”™ com-
mitment law for insanity acquittees. With such an approach, alegisiature
under post-Hinckley pressure to deal dramatically with the disposition
of insanity acquittees could g aboutits task without having to tamper
with the basic structure of the state’s civil commitment system.

Another policy guestion, however, relates to the appropriate dura-
tion of a special insanity acquittec commitment law, The Jones Count
approved oo due process grounds ascheme ol automatic and indefinite
commitrment. That approach is, of course, at the opposile end of the
spectrum from the route that would basically treatinsanity acquitiees
in ‘parity’ with civil committees, An attractive intermediate option,
however, is the one unsuccessfully urged by Junes: special commit-
ment that must terminate {absent general civil commitment) at the
time the patient's prison sentence would have expired had the
defendant been convicted.

The Joneas Cournt did not find the intermediate position to be consti-
wtionally compelied. Recall that the Jones decision stated strongly:
~There simply {5 ne necessary correlation between severity of the
offense and length of time necessary lor recovery. The length of the
acquiltes’s hypothetical criminal sentence therefors is irrclevant 1o
the purposes of his commitment.™

Contrary ta what the Court says, however, in one crugial respect
{snfortunateiy not even noted by the dissent} there is a "necessary
correlation between severity of the affense and tength of time neces-
sary for recovery,” and the “length of the acquittee’s hypothetical
criminal sentence’ is therelore not tirrelevant to the purpases of his
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commilment.” A key purpose of the commitment is 1o ireal the patient
zathat his behavior will improve and others in sagiety will fear him no
mare. But if successful invocation of the insanity defense can lead
automatically to a period of confinement longer than a crimingl
sentence, then criminal defendants charged with any but the most
serious of offenses will generally ¢hoose not to assert the defense
{Wexler, 1981) and will therelore probably not be treated at all. The
intermediate position is therefore preferable to the Jones approach.
Under the intermedigte approach, the cost ol suceessllly asserting
the insanity defense is not 50 high as to dissvade a deferdant from
asserting it. Instead, the therapeutic and prolective purpose of the
commitment will be met, and the defendant will avail himself of the
“length of time necessary lor recovery, ™

Intcrestingly ., therefore, although in many ways a staté may wish to
treat insanity acquittees in a manner different from civilly committed
persons, after some time {for example, the maximum criminal sentence
that could have been imposed) it is probably important to treat insanity
acquittees in a manner simikar to civil patients. Otherwise, aprincipal
purpose of the insanity acquittal system may go unserved. Once
again, then. there is an important tink between the ¢ivil and criminal
commitmenl systems.

Pethaps, despite Jones, state legislatures will reject automatic-
indefinite commitment, Perhaps, too, state courts interpreting state
conslitutions will be persuaded by the therapy-inducing rationale of
the intermediate test and will adopt that test io lieu of Jones, After all,
that decision only beld that the constitution permits avtomatic and
indefinite commitment. not that it reguires it,

CONCLUSION

As this volume as a whole indicates, there is a close relationship
between the systems of mental health and criminal justice. And as this
chapter indicates, even wilthin the mental health system itsell, there
are ¢ivil and criminal aspects. For oo long, those two aspects have
been separately studiad. The civil and criminal commitment systems
are. however, integrally connected both in theory and in practice. To
do sensible work. scholars and policymakers must become sensitive
to that integrabion.
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POLICING OF THE
MENTALLY ILL

The police perform a pivolal rele inrelation to the mentally il person,
Available 24 hours a day, they are summoned whenever “something
... ought nat to be happening, and about which someone had better
do something now™” (Bittner, 1271}, Mot surprisingly. police are one
ofthe primary sources ol referral for psychiatric assistance. Tnlight of
recent budgei culs in psychological services, police must develop an
ingenious system in order to handle sitnations involving the mentaily
ill.

Chapter 7 provides an in-depth look at the factors that determine
the police officet’s choice of disposition. 1t is demonsirated that the
decision to hospitalize. arrest, or handle the situation via informal
mezans is determined only partially by the degree of symptomalology
axhibited by the citizen. The police officer’s dispositional decision is
determined by & mytiad of sociopsychological and social structural
citgencies. Peter Manning's chapter adds a cross-cultural perspective
to the research literature concerning the police olficer’s role, He
compares police response to the mentally ill in two cities, one in the
United States and the other in England. Manning finds that the social
urganization of response torequests for service is delermined, in part,
by the system of ctassification and communication in the police
department.

REFERENCE
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Chapter 7

MANAGING DISORDER
Police Handling of the Mentally 111

LINDA A TEPLIN

Police have long been recognized as a primary mental health resouree
withinihe community. They play a major role in referring persons for
psychological treatment, particularly within the lower seciceconomie
strata {Warren, 1977; Sheridan and Teplin, 1981: Gilboy and Schmidt,
1971; Bittner, 1967: Munoz ¢t al., 1969; Rock et al.. 1968; Liherman.
196%: Hollingshead and Redlich. 1958), The realization that police
serve as a mental heglth resource has led to a number of studies of
police handling of the mentally il (see Bittner, 1967: Matthews.
1970; Rock et al.. 1968). However, while these investigations have
made important contributions to the cesearch literature, they predate
significant public policy reforms (such as deinstitutionalization} thal
have compticaled the relationship between police and the mentally
ill. Given the potential effects of these changes in public padicy. what
is needed is an examination of police practices within the carrent
socigpolitical miliew, Drawing ondata from anobservational study of
382 police-citizen encounters, this chapter will examine police
involvement with mentally disordered citizens, with particular
ciphasis on describing the decision-making rules underlying the
three major resolutions: hospitalization. arrest. and “informal™”
disposition.

AUTHORS NOTE: This research was supgparted in pard v PAS Granr Mo,
RAOIME3ZI94, Fwould ke o thank Thomas Lalfer of NIMH for Ris helpfid
coRTmEREs ated support during all phases nf the research,

157




158 MENMTAL HEALTH AND CRIMINAL JUSTICE

BACKGROUND

Police involvement with the mentally ill may be traced to common
law and is grounded within two legal principles: { 1} the police power
funetion—that is, to ensure the salety and welfare of the public: and
(21 parens patriae, whick involves protection for the disabled citizen
{Fox and Erickson, 1976: Shah. 1975), Most mental health codes
specify the parameters of police involvement with the mentally ill and
instruct police to initiate a psychiatric emergency apprehension when-
cver the person is either “dangerous to sell or others” or " because of
his illress is unable to provide for his hasic physical needs so as o
guard himself from serious harm™ (sce Ilinois Revised Startes,
1981: California Welfare and [nstiutional Code. 1980; New York
Mental Hygiene, 1580).

Diespite the legitimacy of police authority afforded by most mental
health ¢odes, the disposition of mentally ill persons i3 by its very
nature a complex social process. While the law provides the legal
struclure and legitimacy of the police officer's power to intervene, it
does not (and indeed cannot) dictate the police oflicer’s particular
response in any given situation (Bittner, 1967} The police, unlike
other professionals (such as physicians), do not have a body of tech-
nical knowledge that may be used as formulae in the performance of
their role { Rumbaut and Bittner, 1979). As with all law enforcement
decisions, the police must exercise discretion in choosing the most
appropriate disposition (Goldstein, 19479, Manning, 1977; Wilson,
1968), and thus develop an informal operative code to “handle the
situation.” In mental health cases, the situation is further exacer-
batzd by the inherently nebulous definition of *'mental disorder.™
There 15 a large gray arca which, depending on colturat values and
administralive praciice, might be labeled as being either criminat or
psychiatric {Stone, 1973). In short, dispositional decisions vis-a-vis
ihe menially ill are an inherently problematic secial judgment.

Although a number of siudies have investizgated or commented on
the interaction between the police and the mentally il (Cumming et
al., 1963%; Liberman, 1969; Matthews. 1970; Sims and Symonds,
1975 Teplin et al.. 1380; Fox and Erickson, 19768), thers has been
relatively little research examining the officer’s decision-making
process. The most significant work in the area was conducted by
Bittner{ 1 %67). Bittner found that police were hesitant to make psychi-
atric referrals, and that they made such referrals reluctantly. In the
police officer's view, hospitalization was initiated only when the case
became or had the potential of becoming a serious police prohlem,
The clements that made acase a* seriows™ police matter werg indica-

L — —
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tionsthat, if a referral were not made, exlernal trouble would proliferate
{forexample, danger to life, physical health, property, or toorder and
public places). Bittner found that palice required that there e indica-
tions of externai risk accompanicd by signs of serious psychological
disorder{such as suicide, viclent acts, or public nuisances) innrderto
justify a psychiatric referral, The mental hospital was not the police
officer’s first choice; the decision to initiate a hospitalization was a
residual resource, the wtilization of which was determined by the
absence of other, nonofficial alternatives, Other investigators have
gonflirmed police reluctance to initiate an emergency apprehension
finding that their underlying sentimenl was that transporting the
menlally ill was an inapprapriate task for a pelice officer (sce Rock et
al.. 1968; Marthews, 1970; Schag, 1977).

Structural constraints lurther reduce the likelihood of the police
initialing a hospitalization. Rock et al. {1968} found that the more
procedural steps there were between the siregt and the hospital, the
less likely anemergency procedure would be employed by the police.
[imilarly, Matthews {1970} noted that the police officer muest calculate
how much time alternative courses of aclion would consume as com-
pared to hospitalization.

To light ofthe pivotal role that police play vis-&-vis the mentally ilk,
it is somewhat suprising thai therg have been relatively few recent
investipations of this relationship. With the exception of two rather
small-scale studies {Schag, 1977; Urmer. 1973), there has been no
major study af this issue singe Biitnet’s {1967} seminal work, This
omission is all the more crucial given that there have been several
major public policy modificstions instituled sinec Bitner collected
his data. First, deinstitutionalization has resulted in a number of
persons recgiving outpatient treatment within the community who
would have formerly been hospitalized, Second, the legal context
regarding patient rights has resulied in specific restrictions regarding,
psychiatric treatment. Finally, fiscal reductions in mental health
programs have resulted in an increasing number ofmentally il persons
who, because of a lack of available programs and/or a paucity of
individual Noancial resources. are denied treatment [Kiesler et al.,
19%3). Thesc factors have had the cumulative elfect of increasing the
number of mentally ill persons residing within the community {Kiesler,
1982 NIMH. 1983} and also, presumably. of increasing the frequency
of police-citizen contact. At the same time, reductions in mental
health funding bave reduced the available number of inpatient beds in
public hospitals (NIMH, 1983), as well as the breadth of treatment
alternatives { Kiesler, 1982, In short. changes in public policy have
increased the burden ol the mentally ill on law enforcement officials.
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At the same time, the more stringent mentat healih codes and the
diminished treatment options reduce the available referral options.

TIn view of these countervailing policies, police are likely to have
adapted their informal operative code 1o the current sociocultural
milieu. This chapter will set forth the basic decision-rules central to
the three major alternatives available to police: hospitalization, arrest.
and informal dispositions. Inso doing, it will be demonstrated that the
disposition of a mentally disordered citizen is based less onthe degree
of apparent symptomatology than on a complex array of contextual
and situational variables.

METHOD

Unoorder to avaid the limitations of retrospective data and/or official
statistics, a naturatistic but quantifiable data set was required. It was
decided to conduct a large-scale ohservational study of everyday
police activity inorder loobserve firsthand their handling of mentally
disordered persons in general, as well as to compare the incidence of
arrest for mentally disordered versus non-mentally disordered per.
sons. Tao this end, police officers in a large northern city {Standard
Mutropoliian Statistical Area of over | ,000,000) were observed in their
cveryday interactions with ¢itizens for 2200 hours over 2 14-month
period during 1980-1981: 283 randomly selected officers were
included. Observers incladed the author as well as five clinical psy-
chology graduate students {three male, two female). Observations
were conducted during all hours of the day; evenings and weekends
were oversampled in order to obtain a maximum of data within a
minimum amoun of time. Data were collected in two busy uwrban
police precincts that included residents ranging fram the lowest socio-
economic level tothe very wealthy, Thesetwoprecinets aretypical of
this particular city and are fairly generalizable io any large notthern
urban area. All types of police-citizen inleractions were ohserved,
irrespective of any mental health component. This procedure was
necessary in order 1o be able to obtain data on non-mental-health-
related situations to use as baseling compatisons.

Although a standardized mode of assessment totest for the presence
of mental disorders would have bheen preferable, the naturalistie
satting of the research precleded making in-depth streetcorner psy-
chological assessments aimed at discovering hidden pathelogy. In
vigw ol the limitations imposed by Lthe naturalislie setting, the presence
nf mental disorder was ascertained by the ficldworker via asymptom
checklist that listed the major characteristics of severs mental disorder—
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for example, confusion/disorientation, withdrawn/unresponsive.
paranoid. inappropriate or bizarre speech and/or behavior, and self-
destructive behavior, Thus, criminal behavior per se was not defined
as being indicative of menlal disorder, despite the fact that it is
included in the DSM TII as a symptom of sociepathy {DSM T11
301.70). Rather, the focus was on identifying those petsons visibly
sulfering from more severe forms of mental illness (schizophrenia.
major affective disorders, and so on).

A person was defined as being mentally disardered if he or she
possessed at least ane of these traits and was also given a global
dummy rating of “mentally disordered™ by the fieldworker. Both the
presence of traits and the global rating were necessary in order to
aveid categorizing persons as being mentally il when they were
merely exhibiting bizarre or unesual behavior. The environmental
context, aswell as a numberof extrapsychiatric cues, were takeninto
account by the fieldworkers when making these judgments, Ancxample
will clarify the need for this procedure. A “streetperson™ found by
police Lo be loudly shouting and running down the street naked on a
cold night in Jaouary would have been coded as being mentally disor-
dered. However. similar behaviors exhibited on awarm June evening
by a group of drunken college students were recognized as being
bizarre but not indicative of mental disorder. It should be stressed
that the definition of memal disorder was made conservatively in
order to orr in the direction of making a Type [ error rather than a
Tvpe I error. Morcover, all fieldworkers were students from a grad-
vate clinical psychelogy Ph.[>. program and had received extensive
trainingin conventional assessment techniques as part of their graduate
programs. Nevertheless, in order to ensure that this measure
accurately discriminated between pessons who did and did not
cxhibit signs of serious mental disorder, a wvalidity study was
undertaken. Lsing 4 sumple of 61 randomiy selected jail detainees,
the results of the measure used in the present invesligation were
campared to thaose gencrated via o standard psychelogical instru-
ment, the NIMH Diagnostic Interview Schedule {Robins et al.,
1981} It was found that the two measures were corielated quite
highly: Fisher's Exact Test. p<2.001; Kendall’stau-B = . 73%; Yule's ()
=.977. There was 93.4%% agreement between Lhe Lwo MEcasures 45 10
the presence or absence ot severe mental disorder {psychosis}.

In order to minimize evaluation apprehension on the part of the
police officer, neither lape-recording devices not extensive note-
takingwas permitted duringthe observations. The apparent lackof an
obvious formal data collection procedure appeared to enhance coop-
eration between the pelice officer and the observer. However, in
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order to lacilitate recollection of the data for subsequent transerip-
tion, leldworkers were allowed to make a list of all the police-citizen
encounters that took place during the observanonal period. A sample
list might read: **{ 1) 2:20 pm, shoplifting at Peoples Drug Store; (2)
10:15 pm, disturbance in schoolyard, Byrne Elementary School,”
and =0 on. This list was subsequenily used by the fleldworker Lo
facilitate data transcription, Data recording was conducted in two
Ways.

Clugniitative Data. The objective characteristics of the encounter
were coded according Lo an instrament specifically developed for this
porpose, the “*Ineident Coding Form.”” This instrument was designed
ta record the concrete behaviors and deseriptive categories central to
the police officer’s handling of all police-citizen encounters. It was
extensively pilol-lested prior to the data collection. and tests of
interrater reliahility exceeded 97% forthe coded information. A form
was completed for every ancounter between a police officer and a
citizen that involved at least three verbal exchanges. In order Lo
maximize interebserver reliahility, all fleldworkers were given threc
months of special training using both videotapes and ficld situations,
In addition, reliability was subsequently monitored via periodie
spot checks,

Qualitative Data. Each fieldworker was given a dictaphone for
home use 50 that a parrative of the shift could be reconsiructed after
the abservation period. These qualitative data were recorded accord-
ing 1o a specified format that included general shift information,
impressionistic data coneerning the fieldworker’s ohservations of the
officer. and {most important) a complete narrative of all police-
citizen encounters, This bast data component detailed the police
officer’s reasoning wnderlying his or her discretionary judements in
relation to Lthe handling of the sitwation.

Excluding tralfic stops. 1072 police-citizen encounters involving
2122 citizens were observed and coded. In addition. approximately
1800 pages of qualitative information were recorded. However, only
a portion ofthis data base is relevant to the present research question
and will be presented here. Of the 1072 citirens observed, B persons
involved in 79 encounters were defined by the fietdworkers to be men-
tally disordeved, This chapter will present an analysis of these 85 citizens,
Given the nature of the research question, the bulk of the analysis is
confined tothe qualitative data, of which there aretwotypes: [ 1 ) data
from the 79 obsetved police-citizen encounters involving the 85
mentally disordered citizens; and {2) anecdotes communicated to the
fieldwaorker by the officer concerning the officer’s prios experiences
in handling mentally disordered persons.
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Table 7.1 Police Disposition of Apparently Mentally [Hsordered amid Nin-
Mentally Disorderal Cilizens?
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FINDINGS

Table 1.1 lustrates the relative frequency of the three major
dispositional cateeories: hospitalization, arrest, and informal dispo-
sifion. As Table 7.1 iNusirates, hospitalization is an exceedingly
infrequent event {less than £.5%). Arrest, although cocurring more
frequently amonp apparently mentally disordered persans than among
non-mentally il persons (see also Teplin, 1984) is also a relatively
rare disposition, Talle 7.1 shows that pelice mast fregquently resolve
a situation informally {71.8% for persans exhibiting signs of
serious mental disorder and 93.5%, for non-mentally ill persons).
Given the pedentially disruplive nature of many of the symptoms of
menial disorder. it (s most interesting that police so rarely resort to a
formal dispesition, This analysis witl present some of the underlying
factors characterizing cach of the three major dispositions, Dirawing
infermaticen frem the qualitative data, the following sections will
demonstrale that the dispasitional decision is acomplex construction
of reality, related only peripherally 1o the degree of psychiatric
symptomatniogy,

Hospitalizatica

The apparent disinclination by police to initiate an cmergency
haspitatization is strikingly similar to the findings of Bittner (19671,
However, while the results of the two studies are substantially stmilar,
the raison d'etre for the infrequent viilization of the hospital was
Based on anumber ol strucharal characteristics pecuiiar o the current
post-deinstilutionalization milieu, First, palice initiation of hospital-
ization is limited by the reduced number of psychiatric placemcnts
available tothem, While stale hospitals once ware the primary treat-
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ment facitity, they have been replaced by community -hased menal
health centers. Unfertunately, these mental health centers {many
houscd within private hospitals) have very strict criteria lor admis-
| siom,
g The qualitative data indicate that virtually every police officer was
i aware of the rather stringent requirements for admission inte the local
psvchiatric hospital: The individual must be seviously ill—actively
delusionat or suicidal. The police knew that persons who were mentally
retarded, alcoholics, or definad by hospital staff to pe “dangerous™
| were persona non grata at the hospital, Similarly, persons with erim.
inal charges pending, no matter how minor, were deemed unaceeptable.
! It was common knowledge among officers thatif the citizen did not fit
| the above-mentioned criteria, another disposition was needed. The
following vignette illustrates an encounter that fulfills the above-
mentioned criteria lor hospitalization:

We were on the scene in less Lhan a minute. The citizen in
question was a black male, about 43 vears ofd, who was standing
rm Lhe sidewalk with his arms outstretched, spinning around in
' circles. The sergeant. making refetence to the officer’s back-
ground, said the man was atraining helicopter pilat. The officer |
and the sergeant gor the man to stop spinning. They attemptedto |
guesticn him, but the man was completely out of it. He gave no
indication that he understood what was going on, He didn’c talk
at all during theencounter. The officer called for a wagonto take
the man {ta the hospital) [Shilt 36, Encounter 3] |

|
|
. . . . |
T'he following situation was one in which the mentally disordered |
person was oo public in her deviance 1o be ignored by police. |
Hospialization was initiated because the citizen fuililled the hospi- ]
tal’s criteria that the patient be sericusly delusional |
|

At 22:00 aradio call came in saying there was a white female,
age 28, who was taking off her clothes in front of the () ‘
Building. Aswe arrived, there were several other officers on the
scene. A white female, age 28, was dressed in dirty clothes and
was very disheveled, Shewas repeatedly pulling up her T-shart,
exposing hersell and making obscene gestures at the crowd that
had gathered. Several efficers helped her into the wagon, She ‘
kept saying. * Fuck the mayor.” 5She said she had walked all the
i way from {the suburbs) to make some statements Lo the mayor, |
When the officers put her in the wagon, she continued velling
out the back. . . . There was no evidence of alcohol or drugs. se
it looked like astraight psychiatric case [Shift 171, Encounter 2]. ;
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Suicide attempts are faken quite seriously by the police and are
readily admitied by the hospital. as indicated by the following
anecdole:

Three months apo, Officer T was working the midmight shilt. 1t
was about 2:30 a.m. He was driving and had another officer with
him. They ... happened to notice a man standing on a corner,
wearing a sweatshirt, parka, and slacks. He was about thirty
years old, white. Asthey drove by, they noticed himwave. They
said it was the kind of reaction where he probably didn't really
need the police until he saw them, and decided to stop them,
They . . . came back. pulled up, with the passenger-side officer
ralling down his window and asking what ke wanted. The man
responded that he wanted to go to the {psychiatrie) hospital.
They asked him why. Before anyone could do anything, he
pulled out a knife and plunped it into his chest | Shift 38|.

Drespite the importance of police in aiding the mentally i, *han-
dling mentals™ was not reparded as a good pinch and was largely
unrewarded by the department. This. coupled with the scarcity of
placements and the strict eriteria for admission, tended to inhibit
psychiatric referrals. Moreover, the current philasophy of community-
based treatment apparenily discourages police from using the hospital
as # resource. Police perceive rapid deinstitutionalization of “*their
menials” 1o be both a personal slight on their judzment, as well as an
indication of the hospital’s unwillingness to “*do something.™ All of
these Factors serve to inhibit mental health referrals and enhance the
likelihood of other types of disposition,

Arrest

Arrest was nol a particularly frequent disposition; only 16.5% of
the 5 mentally disordered persons were arrested. Nevertheless, the
arrest rate [or suspects exhibiting signs of serious mental disorder
was significantly greater than that for non-mentally i1l suspects for
similar types of incidents (Teplin. 1984}, Apparently, there are a
number of characteristics common to situations invelving mentally
disordered persons that appear to inerease the probability of arrest.
The requirements of policing are 1o handle situations sa that the
efficer is not required {o return to the scene (Bitther, 1267). As a
consequence, arrest was often the only disposition available to the
atficer in situations where persans were not sulficientiy disturbed to
be accepted by the haspital, but were o public in their deviance
to be ignored,
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The qualitative data from the present investigation indicalte that it
was common practice for police to oblain a signed complaint in
situations where the person was thought by police to require psychi-
atric hospitalization. The logic underlying this procedure was {0
ensure the ready availability of an alternative disposition {arrest} in
the evenl thal the hospital found the individual unaccepteble for
admission. The police officers’ apparent ingenuity was clearly barn
out of necessity since, as previgusly mentioned, the hospitals had
very specifie eriteria for admission. The fotlowing vignette illustrates
4 situation in which the person was apparenily mentally disordered
but was thought to be insufficiently ill 1o be accepted by the hospital:

Theofficerindicated that this man had been onthe street calling
women names, calling them whores, and shouting at black people.
calling them “niggers” and chasing them. The officer said he
thought the goy was crazy, ' you know, paranoid.”™ . . . A woman
hadsizned a complaint and asked that he be arrested because he
was bothering her . . . The man sounded like a paranoid schizo-
phrenic . . . both from my observation of him and his response
to questions the officer put to him in the station. He was very
vague about himself and who he was, and felt that people were
outto get him, He ceuldn't understand why he was in the police
station. When he was taken to his cell, he began shouting to be
let out, and kept shouting the rest of the time I was there. The
officer zaid the man denied having had any psychiatric treatment
or being under psychiatric care. In this situation, he was charged
with disorderly conduct, The officer said that ithere wasn'l enough
to take him into the mental health center, because his behavior
wasn'l thal severe for the hospital to accept him [ Shift 119].

Similarly, in situations in which the person is defined to be “'too
dangerous™ by the hospilal, arresi is the only disposition available to
the officer:

A voung man was banging on his mother's door with a meal
cleaver. He was threatening to kill someone else and was trying
to gel into his mother’s home for 2 gun. She wouldn't let him in,
and had called the police to get rid of him and/or to calm him
down., When the police got there. Olficer 1] decided the man
needed to be hospitalized as he was dangerous to himself and
oihers. So they called for a wagon to take the man to the mental
health facility . . . bt (they) also wanted a complaint signed by
the mother for disorderly in case (the hospital wouldn't take
him). It turned out {the hospita!) would indeed not take the man
50 he ended up being locked up for diserderiy [Shift 183,
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The irony in this 1y pe of situation is that itis precisely the requirements
for emerzency psychiatric detention set forth in most mentat health
codes (“dangerous to seif and others'' ) that render citizens undesirable
by the hospitals and result in their arrest.

Persons who exhibit sytnptoms that eross the boundaries of the
care-taking systems meet a similar fate. As previously mentioned,
mental health programs found persons with alcohol problems to be
disruptive to the patient milies and often wouid not aceept them for
treatment. Conversely, detoxification facilities felt they were not
equipped to deal with persons exhibiting signs ol menal disorder and
would turn away persons with such “mixed” symptomatology. The
following is arather typical situation in which the jail was Lhe last stop
ofseveral in an attempt to find a placement for a person plagued witha
variely of problems.

At B:00 p.m., we heard a siren and saw that an ambulance was
slopping in back of a parked bus. We got out of our car at the
same Lime the ambulance personnel got gut. They ran inside the
bus and brought out a large burly Black man, The olficers greeted
him with great warmih and friendliness; they exclaimed, " Charlie,
what are you doing?” Charlie greeted them with equal warmth
and friendliness. Evidently, Charlie was the aeighborhood
character, and was drunk. The bus driver, not realizing Charlie
was drunk, was afraid he was ill and had called for an ambulance.
The paramedics, seeing that Charlie was only drunk, ieft him in
our charge. { The officers) asked Charlie if he wanted to go to
detox and Charlie said, * Sure.” they asked if he was sure detox
would take him aod he said, ** Sure man, of course.” . .. We got
him in the car and went to detox. There the people took one look
at Charlie and would not accepi him, Evidently, he was poten-
tially violent and disruptive and bothered the other people at
detox, as well as the personnel. The officers asked if they would
sign a complaint. They said yes. Charlie realized that he was
going to the lock-up and was very unhappy about it, laid down on
a bed and took off his shoes. The officers tried Lo ¢ajole him,
iclling him that they were going 1o take him to see “Jones,"™
avidently a friend of his al the station. Charlie said, " I'm no fool,
you suckers™ and wouldn't put his shoes on. ARer about 10
minutes, we teansported him to the station. Evidentiy, he had
been there 50 often that they already had a sheet on him, so it
was very quick to get him into a cell. The officer explained to me
thal Charlie was a problem because he wasn't crazy enough Lo
go to the mental hospitzl. The people al (1he mental hospital)
wouldn't accepl him because he was polentially violent and
often drunk. The detox people didn’t want him, even though he
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was an aleoholic, because he was potentially violent, and bothered
their other patients with his crazy ways. 5o that left the jail.
They would put himin fock-up overnight; he would go to court in
the morning, and then would be released. In the meantime. Lhey
waounld get him off the street, Charlie was booked for disorderly
conduct, The detox faciliey was the complairant. although he
had done nothing disorderly [Shift 81, Encounter 3].

The tendency ol persons with mixed svmptomatology to be arresied
appears to be a function of the overall configuration of the heakth
delivery system, Our public health system comprises g rather lrae-
mented assortment of components. Although a complex array of
scrvices i85 available, each subsystiem designs its programs to it a
specific need: the majority of programs are desizned as if clients were
created as “*puretypes.”” Inthisway, the narrow parametersofeachof
the various subsystems result in a number of persons who are unac-
cepable for treatment inany health-care Facility. As illustrated inthe
previous vignette, police would often make the rounds of the various
service agencies — from hallway house to hospital to “detox’” —before
resarting to arresting the citizen.

As Bittner (1967) found. the sericusness of the incident alsa deger-
mined the disposition. However, unlike Bitiner's siudy. the definition
of*"seriousness’ inthe present investigation was not aiways correlated
with the severity of the affense. A number of sociopsycholagical and
sociocultiural contingencies determined whethor or not the seriousness
criterion would be invoked. Forexample. situations in which a citizen
was distespectfiul of 2 police officer were nearly always thought to
be serious:

Call began at 0945 when we received a call to investigate a
disturbance at the subway station on ———— Avenue. When
we arrived on the scene, we were met by a female newspaper
dealer, who said there had been a woman there yelling and
screaming and trying to take some of the newspapers. She said
that she had called the police, bul the woman whe had caused
the problem had left. | . . As we were walking out, however, this
woman came back into the subway station . . . the newspaper
woman pointed to her and said that she was the one who was
¢causing the problem. The officer turned to (the suspect) and
asked her whal the problem was, She jumped on Lthe police
officer and siarted hitting him with closed fists, and she was
really landing some blows. He was taken by surprise but, alter a
briefsiruggle, was able vo pin her hands behind her and lead her
out of the subway station to where the car was parked. During
thistime, she began screaming athim thahe was an agent ol the
devilandihatshe was amessenger from God; that she would see
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to it that he was punished by God for having her arrested.
MNevertheless, be put some haodeulfs on her and called lor the
paddy wagen. The paddy wagen came, and he put her in the
wagon to be taken down to the station and arrested on a disor-
derly conduct charge. . ., The woman scemed to be clearly
mentally disordered. . . . [1seemed cleartothe officerthat since
she was disturbing the peace, she was going to be arrested for
that” j5hift 291, Encounter 2].

Similarly, situations that were public, offended " decent™ people, and
had a willing complainant were defined by police 10 be serious:

We arrived. . . and were met by an eiderly woman who said
there was aman sleepingin & car behind the apartment building.
She said that the night before thizs man had been acting real
crazy and had thrown racks at the building. She pointed out the
car...and we saw the suspect sleeping in the back seal of a
rather old Dodge. The suspect presented a very bizarre sight.
Accardingtohis driver’s license, he had until recently shoulder-
lenpth hair. But, in what looked like a very bad attempt at
self-hair cutting, all his hair had been cul off. Maost of his hair
was aff, but there were ridges of hair all over his head and actual
gouges in the scalp. There were also slash marks up and down
his wrisls, extending up to his ctbows_ The citizen looked dis-
oriented, was very filthy, byt looked physically fit, perhaps a
bedy builder at one time. He was quite acquigsgent, Since other
officers had the assigament, they put cuffs on him and weld him
they were going to take him in for damage to property and
probably for disorderly conduct [Shift 284, Encounter 1],

In suen, arrest was used as a disposition in three types of situations:
{11 when hospitalization would have becn preferable but the potential
patient was thought to be either unacceptable by the hospital oc
showed symptomatology such that he or she fell into the cracks
belween the varions caretaking systems; (2) in encoumers charae-
terized by their " publicness' and visibility which, at the same time,
exceadead the tolerance for deviant behavior withio the community;
and {3} in cases in which the police felt that theve was a ligh probabality
that the person would continue to cause a problem unless something
was done. [nsuch encounters, police would resort to arrest as away of
removing the problem person from the scene.

10 general. police made a formal disposition { cither hospitalization
or arrest) in circumstances where, if unchecked, the situation would
escalate and require further assistance from the police. If the circum-
stances of the case indicated that a formal disposition was requited,
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the officer decided whether the person could fulfill the criteria for
hospitalization ot if the ¢riminal justice system shou!d be invoked.
The large gray arca between behavior that is “mentally disordered™
and that which is merely diserderly allows for a great deal of discre-
tion in choosing the ultimate disposition. The degree of psychiatric
symptomatology is only one of the determining factors.

Informal Eispositions

Acs has been found in previous studies {(Bittner, 1967 Schag, 1977),
informal dispositions were the predominant type of resolution; police
handled 71.8 percent of all mentally disordered persons informally.
They are the preferred means of disposition, requiring neither paper-
work nor unwanted “downtlime’ (houts off the street}. There are
three major categories of mentally disordered persons who are likely
L2 be handled via informal means: {a) neighborhood characters. (b}
“troublesome persons,” and (c) quiet, unobtrusive “mentals.”

Neighborhood Characters. Neighborhood characters are persons
who reside within the community and whose idiosyncracies are widely
renowned among police working within the precinel, Vinually any
oificer can tell you about **Crazy Harry,” ““*Ziggie,” “Batman,” the
“Lady in Red,” and “Mailbox Molly.”” These are all neighborhood
characters who are defined by police as “mentals’ but who are never
hospitzlized beeause they are " known quantities,” Police have certain
expectations regarding the parameters of the neighborhood charac-
Ller's hehavior. As a consequence. a greater degree of deviance is
tolerated from them. More important, the officers’ familiarity with
the citizen’s particular symptomatology enables them to readily  cool
them cut,” thus further facilitating an informa! disposition, The
following anecdote related by an officer is a rather common encountar
of this type:

There's a lady in the area who claims she has neighbors who are
beamingrays up intoher apartment. Usually, he said, he handles
the situation by telling her, **We'll go downstairs and tell the
pecple downstairs to stop beaming the rays,” and she's happy.
The officer seemed quite happy aboat this method of handling
the problem, He could do something for the lady and. even
though it's not quite the same as the kind of aszistance he might
give another type of situation, he could allay the iady’s fears by
Just talking to her | Shift 220
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The following anecdote describes a situation in whicl a neighbot-
hood character wished to report & crime to the police and was greatly
comforted by the officer’s apparent concern:

Recently . amaninhis mid-thirties . . . called the policetoinform
them that he was being monitored by another man, He said the
man had planied a microdat in his apartment and kept track of
his every action, He claimed the man who was monitoring him
was abie to jam his CB radio and call the man obscenities over
the radio. He asked the officers Lo listen. He said, ~*See what
that man's calling me?"" The officers just heard garbled voices.
The man said he'd also called the FBI and wanted to file a
formal report with the police. The officer said he went alang
with the man, letting him think the officers would take such a
report, but he didn’t do anything with Lhe information, The man
seemed appreciative of their efforts, and they told him to et him
know if he got any more information on the threatening man. The
man was ciearly disturbed, bul as he was not dangerous Lo
himsclfor others. he was not taken to (the mental hospital}. The
police just humored him | Shift 213].

In contrast. evidence of memal disorder exhibited by an individual
unknown to the officers tends 1o result in a formal dispasition. as the
foilowing encountet indicates. In this case, no attempt was made 1o
reason with the person, and an emergency apprehension was initiated:

The officerrelated astory to me about aman who had opened all
the windows in his apartment and gone out on the reof beeause
he felt the Martians were goingto come. He wanted todisconnect
all the household appliances and let out the bad air so they
wouldn't destroy kim. The officer felt that this was someone
who needed psychiztric help. and he was brought to a mental
health facility [Shift 036].

Tronblemakers. If a menally disordered citizen has been labeled
as a troublemaker, the probability of a formal disposition-—either
hospital or arrest—is extremely low. Such people are thought to be
too difficult to handle to warrant intervention. The following story is
typical of such a case:

I think Harry is parencid. Whenever the potice go near him for
any reason, even if it had nothing to do with him, he would get
very upset and begin calling downtown, causing all kinds of flak
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in the department. So they leave him completely alone, cven
though they feel he 15 a certified cashew nut [Shift 036},

A similarsituation invelved a person rejected by the mental hospital
whao, ““whenever she came iato the station, she caused an absolute
disruption. She would take ofl her clothes, run around the stalion
nude, and utinate onthe sergeant’s desk. They Felt it was such a hassle
to have her in Lhe station and in lock-up thal they simply stopped
arresting her™ (Shift 036,

Thus, being defined as a troublemaker allows the individual to act
inways that would otherwise tend to result in either arrest or hospilal-
ization, Police feel thal, although intervention may be periodically
warranted in such cases, such persons are not worth the trouble.

nobirusive “Mentals. "' Persons whose symptoms of mental dis-
order are relatively unobtrusive are likely to be handled informally.
Such persons offend neither the populace nor the police with vocal
manifastations of their illness. Their symptoms are not scen as being
serious cnough to warrant hospitalization, Moreover, quiet “men-
tals'" are seen as being more disordered than disorderly and are
unlikely to provoke an arrest, The following encounter typifics a
proactive interaction with an apparently mentally disordered. albeil
unoffensive person:

As the citizen waved to us, the officer identified her as a “crazy
lady.” stating he had seen her before, although he had never had
any direct contact withher. . . . She was about 85, while, dressed
bizarrely, hair in grear disarray, She was wearing many layers
of clothing, none of whichwereingreat shape. . . . ( The citizen)
spoke in a hyperactive, excited way. and had a wild, fearful
look. She told us this involved story about having friends who
uscd to live (here) and . | . now were afraid to come back. She
huped the officer could do semething to get these people to
return, as she was now without fricnds and feeling destitute. The
officer asked if they had moved. She said no, that they went out
oftown and had left their caron the street, and the car had picked
up a lot of parking tickers, Her friends somehow learned aboul
these tickets and were afraid to come back to (Northern City) as
they thought something terrible would happen to them because
they had all these tickets. The citizen's story didn’t make any
sense, but, in response Lo Lhe citizen's distress. {the officer)
became guite placating, sympathetic and reassuring. Rather
than arguing that there was no reason for her friends’ fear, he
told her what to tell her Meiends w do, i.e. that they could go
downtown and probably have some of the lickets dropped, since
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they had been away. This didn’t work too weli. . . . The officer
then gave up after the citizen wasn't placated., ending by saying.
“Okay, it'll be alright dear. We have to go aow” [Shift 278,
Encounter 5],

In the above situation, the officer attempted to placate the citizen
and allay her fears. Shewas neither sufficiently disordered towarrant
a mental health referral, notv disruptive such that an arrest was in
arder. She simply needed someone totelk ta, and the officer served as
a memial health worker,

CONCLUSION

The police are a major menial health resource, perhaps even more
40 in recent years as a result of deinstitutionalization and 2 host of
other public policy reforms. In order to handle situations involving
tmentally disordered persons, the police have developed a complex
informal normative code, This chapter has demonsirated that the
decision to arrest, hospitalize, or handle 2 mentally disordered person
viginformal means is based less on the degree of symptomatalogy per
sc than on the exigencies and constraints pertinent to each sitwation,
The police do not rely excessively on conventional mental health
resQuUrees, arrests, too, are relatively rare. Informal dispositions are
fas in situations involving non-mentally disordered persons) the
preferred choice. Through police officers’ prior experiences with
neighborhood characters, they know precisely how to respond in
order tosoothe the mentally disordered person withouwt medication or
hospitalization. Their acgquired wisdom enables the police officer to
act ag a “'streetcorner psychiatrist”™ when called to the scene. In this
way. the police help to maintain many mentally disordered persons
within the community and make deinstitutionalization a more viable
public policy. Police departments must be made aware oftheir pivolal
rosle as a mental health resource and train their officers accordingly.
In this way. police handling of the mentally ill will be viewed as a
legitimate function, instead of an unwanted burden placed on the
criminal justice system.
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Chaprer §

POLICE CLASSIFICATION AND
THE MENTALLY ILL

PETER K. MANNING

The attitude of the police toward their work more than anything
produces an Aalreur that projeets unworthiness on those they osten-
sibly serve. Inshort. they view themsevles as honorable, Bich examples
of ethnographic work on the police describe their altitugdes toward,
interactions with, and the consequences of their stereotypes of the
dishonorable.' This is not to say that the emotional and sentimental
basis of policing produces an adequate explanation of police conduct;
organizational structure, strategies, and rewards all pattern the treat-
ment of the public,

Police officers, it is argued, are constrained by other factors (Wilson,
1968). Butte what degree is the officer constrained by crganizational
digta? Bittner (1967a: 7135), for example, views organiralions as
weak constraints:

Controlis excrcised mainly through consultation with superiors,
and directives take the form of requests rather than orders. . ..
The virtual absence of disciplinary cantrol and the demand for
discretionary freedom are related to the idea that patrol work
involves “playing by ear.” For il it 15 true that peace keeping
cannot be systematically generalized, then, of eourse, il cannot
be organizationally constrained. What the seasoned patrolman
means, however, in saying that he “*plays by ear’ is that he is
making his decisions while being attuned to the realities of
complex situations about which he has immensely detailed
knowledge,

Battner does not speculate on the extent to which variations in law,
organizational practice, local customs of enfoccement, or rewares
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might aiter police work. He concludes rather imply, ' Noone ean say
wilh any clarity wha! it means to do a good job of keeping the peace™
(Bittner, 19672: TO1}). One is left to infar the extent of their effect on
any type of activity. This formulation., however. makes problematic
the literature ¢n the rational administrative or bureaucratic model
of policing °

Granted, Bittner is discussing peace keeping, situations in which
the “*future disposition of & case in the courts™ (Bittner, 1967 a: T0{)
is not a consideration, Law enlorcement may bring with it orher
constraints. To what degree can one generalize about peace keeping
from Bittner's material™ Is therc an interplay of organizational influ-
ences and craft when the conditions described by Biltner are variad?

This chapter secks to articulate some aspects of organizational
behavior, namely the ways in which citizens” calls to the pulice
concerning the mentally il are imerpreted, and. by inference, how
calls aboul ather noncriminal matters are interpreied, with regard to
the craft aspects of policing. This craftwork. as Bitner implies, has
implications for the structuring of police work as a context for man-
aging types of citizen demand. The materia) presented here derives
from a comparative fieidwork study of the police.”.

PEACEKEEPING AND DEMANDS

Bittner (1967 a) views peace keeping as an intuitive application of
authority. He lists several demand conditions for action without
atrest: regulation such as traffic and ficensing: minor offenses that
may also become the bases for an arrest: disputes having no criminal
or lega! component {such as quarrels. keeping order); mass phenomena
such as crowds and demenstrations; controtling persons who are seen
as less than fully accountable for their actions (such as juveniles, the
sick. and the mentally ilt} { Bittner, 1967 a: 701-704),

Bittner {1 967b) elaborates on this last demand condition, Legal
notms specify police invalvement in the care, custody, and centrol of
the mentaelly ill under two conditions: when a court constraining order
has been issued mandating the police to seek out, detain. and bring the
person to a psychiatric facility ( persons so detained may be released
later if a writof habeas corpus is granted),* and when the palice either
cncounter someone who is defined as mentally ill ur are dispatched
via radio to a situation nominally iovolving 2 mental case. Bitiner
found that about 30% of these nonlegally determined demand condi.
tions fot cmergency apprehensicn arose from on-5cene ncoUnters or
requests and an equal amount from radio calls.
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According to Bittner, the police are generally reluctant to take
persans to the hospital.® He asserts that a set of additional econditions
must be present for the police to intervene and specifies a set of
contexts or horizons in which such a case is viewed by police, based
on theorganization ol the pergeptual field of events: the temporal (the
perceived relationship of the problems to past and future events) the
xcenie (stable features of the background emploved as a basis on
which Lo handle the problem) and the manipulfative (consideration of
the practicalities of the situation).

Officers, Bittner explains. da make emergency apprehensions when
there is athreat ofsuicide; whenthe persenisin considerable disarray
ar shows an odd appearance of an exireme sort; when the person is
highly agitated: when the person may soon create or is presently
creating a nuisance or is disoriented; or when information is received
concerningthe mental state ofthe person. Wonofficial ways, rooted in
the craft of policing. are employed to attain the end of conirolling the
mentally ill without a hospitat admission, These involve police stand-
ing by while someone ¢lse acts to commil a person; palice intervention
12 maintain control that is bounded and begins and ends in the field:
“psychiatric first aid.” which invelves listening to talking with, and
"normalizing” the behavior of the target person, and the use of alter-
nalive rescurcees in the community for continuing care { Bittner, 196 7h:
2R3-288).

Bittner delineates some of the ways in which legal norms can
be resources either for rationalizing a decision to intervene or for
prospeclive guidance concerning what the case will be labelted or
named in the official police andfor court records, as well as for
orienting the sanctioned escalation of police options, The reticence of
police officers. arising from the organizational and attitudinal factors
that influence their wish to avoid intervention, remains.

The Police and the Menially 111

Patterns of pulice handiing of the mentally ill can be accounted for
by two broad eneralizations. The firstis that the calegory " mentally
ill" is a gloss on certain “powerless™ and unaccountable people
whether or not 3 warrant has been issued. This gencralization is
supported by Black’s {1976, 1980} work in which he shows that the
rate ol podice interventions is inversely related to other Forms of social
organization ot contrel, Any intervention is the result of the Failure of
other forms of control residing in the vertical dimension of social
organization {ranking—class or status), the horizontal dimension
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{the distribution of persons in socizl space), and the cultural or
symbalic, corporate or normative dimension {Black, 1%80: 107).
Black argues. for example. that when social class. intimacy, or
organizational corporatencss are high. the probability of enforced
commitment is low feither by warrant, radio call, or on-the-street
encounier). Asimplied by Bitiner. many cases of mentaliflness never
reach police attention becausc other means of control are exercised,
because people are controlled under other labels or auspices, or
because the suspicion of mental illness never arises. The police are
often constrained because they act when and insofar as no pther
means are seen to be available in the situation, It is likely thai Bittner
is offering a subcase of Black's more general paradigm with respect to
the social characteristics of the mentally Ul (who are so labeled)
coming under police jurisdiction.

A second generalization to be further explored is that the temporal
dimension of social contral determines outcomes not captured by
cross-sectional or synchronic analyses such as those by Black or
Bittner. Anobvious leature of police work s its temporality . Descrip-
tions of outcomes collapse the dynamic process producing these
labeled outcomes, Data reporting cutcomes of police decision, with
few exceptions. do not discuss the procesaes preceding pelice inter-
vention{see, however, Pepinsky, 1976; Jorgenson, 1981; Bayley and
Bittner. 1982}, There are no data provided on the series ol processes
from citizen-reporting to police intervention,” We can now gxamine
twa police communicational systems and how their orpanization
might affect the processing of calls involving the mentally ill,

THE ORGANIZATIONS

The two organizalions studied were one in the United Kingdom.
called the British Police Depariment { BPD), and une in the United
Siates, called the Midwest Paolice Department {MPD)_# The focus of
this project was to determine through observation and interpretation
how messages involving disturbed persons were delined, what the
orgatizations were viewed as doing with and to such messages. and
how the codes into which the messages were placed. the social organ-
ization of the various subsystems, znd the technology employed
affected the interpretation of the messages received. Fatterns of
similarity and difference between and among the organizations and
the organizational subsystems were sought. There were severalovertly
similar characteristics of the two oreanizations and areas {the size of
the citv. and of the force, centralired, computerized systems of call
processing, compuier-assisted dispatching: and, to a lesser degree,
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the social composition of the areas). The two organizations werr
located in large industrialized cities of more than 2.7 million inhabit-
ants and empltoyed over AT00 sworn officers,

The focus of this research is the police communication system
itsell, as embedded in the larger structure of policing. Each police
organization takes calls in a centralized communication center
{reached by dizling 999 in Britain, 911 inthe Uniled States), sorts out
calls, determines the services required, and assigns or refers the call,
The focus is. in many respects, on Lthe coding system itself, its opera-
tion, and the movement and interpretation of messages as they flow
through the Police Communication System (PCS)

Midwest Police Department {MPD)

The eommunications system is complex and was intended o
provide the basis for allocating police, fire, and emergeney medical
service to the entire metro area. (It deoes pot: fire calls must be
transferred Lo a fire department for disposilion; emergency medical
calls are transmitted by an ¢lectrowriter to Emergency Medical
Services {EM%), and many calls for police in suburban areas are
referred 1o agencies in those areas.) Calls are received and encoded
by operators on a computer-cathode ray wbe (VDU that displays
what has been written, The wrilten message containing the address,
the problem, and remarks is sent to the zone or distriet controller
{“dispatcher” ), directed to a given zone automatically by the computer
ot the basis of the location when sent by the emergency operator, The
dispatcher then sets a priority for it

Available {and nonavailable) scout cars are represented by little
slots in a woeden rack on the right of the dispatcher. Copies of
reguests sent by 911 operators are printed out and torn off by the
dispatcher. who uses Lthem to assign cars, The dispatcher writes the
precined and car on the card {for example, scout 10-92) and places it
in the appropriate slot. Data from these cards, with disposition not
noted, are entered into the compuler the next day, and each ““run’ is
printed out by precinct address and time of day. The cars that handle
calls have great discretion and may not call in the disposition of a call
ar provide any feedback,

British Police Deparment (BPD)

The BPD reccives and allocates calls for services from a large
metropolitan area, and although it receives calls [or fire trucks and
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ambulances, calls that might be better received ¢lsewhers, these are
referred. Police responsibility ends at that point. Calls are received
from four distingt sources: 999 calls, which are filtered initially by
aperators and are ostensibly emergency calls; alarm calls, which
come in either directly or indirectly 1o the center (bank robberies,
business break-ins); calls that are referred and come in on the general
rolice hines ([ire, ambulance, calls for ~ocial services departmentsk
and internal police calls. Catls are either accepted or referred. Those
accepled are encoded or classified into a sut format by the operators
using a cathode ray tube-typewriter combination {¥YDU) that
displays what has beun written,

Opcrators must decide whether to handle a call in the center {as a
major ingident initially because of its importance} or send it down to
one of the 32 conteollers in the subdivisions. Calls can be sent on by
means oftelephone, VDU (directly sent and appearing in the subdivi-
sion on the controller’s VDU), radio, or in some combination ol
these. Messages can also be sent via VHF {long-distance comrmand
for fast-response cars and dog units) or UHE (subdivisional); radio
and teleprinter {which eventualty prints oot the messages senl between
the center and the contrellers); or via the PNC (Police National
Compuier]. The messape lormat includes date, time, incident number.
classification, assignment, location, caller’s name. message resulis.
and other details of the officers Laking a decision with respect to the
incident (much more detailed in this respect than that of the MPD),

When the contrallerreceives the message. this parson can reclassify
il, refuse to act, put it inthe queue for futher action, decide that ic docs
nol require pohce attention, treal i as information, or assign it
{either by phone, radio {(HHF), or verbally).

Calls are also received by the controller vig the subdivisional
phone, or reiayed from clerks in the reserve room, and these can be
assigned or dealt with informally. All messages that arrive via the
VDU are held in the maching until reporied as finished or closed by
the controller. In effect, this person has a record of all in-progress
incidents and (s responsible for monitoring police and other aclions
and for cniering the disposition of al] incidents. Other work done on
the subdivision does noL require Lhis record, sothat workload figures—
numbers of calls and incidents handled officially —do not in lact
represent the total number of jobs done, the types of work assigned, or
even the number of calls to the polica. [ata from the farmal assien-
ments are entered inthe computer at the end of each day, printed out,
and sent 1o each subdivision,
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THE QUESTION OF TEMPORALITY AND STRATEGY
IN HANDLING “MENTALLY TLL" CASES

Three distinct issues are raised by the iabel olfremporality. The first
is that of the diachronic effects ol a series of jobs on the behavior of
afficers. That s, each call arrives in a context of calls, or what might
betermed a sequencing of work tasks. Oficers do not order calls with
respect ta their seguence of arrival over the radio unless they have
nothing else to do at that moment or have some legitimate reasen for
refusing to take a given call. That is, officers order, arrange, and
selectively respond to calls. even those for which they are specilically
requested. They order them in paradigmatic terms, or in analogical
categories or general types of calls. largely with respect 1o the
perceived degree of consequentiality should they not respond
quickly. Suchordering and sorting occurs if and only if there is a sufli-
cienl warkload to actually raise the question: otherwise, calls are
responded to, avoided, or refused as they come (Ekblom and Heal,
1982: 33-34)

In the BPD, the workload is sornewhere around a call an hour during
busy periods; seldam does queuing or arraying by priority ocour. An
inference from this isthatunlike urban police departments with heavy
workloads, the BPD and the MPD are gquite free for the most part to
set their own prigrities for the calls to which they choose to respond
A further inference of this is that those calls thatl are perceived to be
nuisance aor order calls generally, or in particutar calls glossed over
the radio as “domestic,” “disturbance,” or “possible mental.” can
be avoided by refusing to answer. By calling in a3 enpaged on “'self-
generatedtask.” such calls can be treated in a desultory manner—for
example, by driviog slowly to the scene. taking a circuitous route o
the address, or otherwise treating the calls as unimportant, In the
MPD, officers are not required to report the cutcome of theit responses
to a call to dispatchers, although it may be entered in the car’s tog
book. The Communicativns Center has no record on the disposal of
calls. This gives no considerable Mteedom to officers to “finesse’ ar
“blow off™ calts and o simply callin back-in-service after atime. It is
difficult 1o say, however, whether any linear relationship could be
found between workload {or the number of incidents handled 10 a
given shift by a unit) and the number of “nonserious™ incidents
attended, although it is possible that when calls viewed as erime-
refated are a high proportion of the worklead, units will tend not to
have handled many domestics, mental cases, and the like.'?
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A second issue ogcasioned by a concern with Lemporality is that of
describing the sequence that allows controliobe exercised over cases
sent out on the air as mental cases. There is an implicit tectical
dimension to these sequences. Biltner roots his generalizalions aboul
handling cases in phenomenological terminology and uscs as his
criteria the horizon of possibilities that any case represents to an
officer. This means thal mentally i1l cases are seen against g back-
ground of gencral expectations about what are taken to be adequate
reasons for an emergency apprehension. These are stable and are
culled upon to make sense of the cases, to rationalize and routinize
them. In addition, there are temporal features of harizons which
result from the unfelding character of encounters (this is not discussed
in Bitiner’s articles, but it is fikely that a change in behavior or mood
would aleer the temporal horizon, and that the person would be seep
as a result as “uncontrellable™ and taken to the hospital), Teplin's
field researchithis volume) found that suspects who were mentally il
had signilicantly higher arrest rates {46, 7%) than did suspects having
no mental disorder (28.2%. This was true regardless of the type and
seriousnass of the offense. She concludes, in the only research that
addresses this question specifically: " Other things being equal, being
mentally disordered appears to enhance the probabilicy of arrest™
{ Teplin, }983: 59). A source of information concerning the mantally
ill status of the person may exist prior to the eacounter, but it would
appcar that insofar as the mentally disordered are more likely than
others to be involved in serious incidents—and this label may be a
result of their disrespect to an officer (a threat to his or her honor)—
the disorder is a factor in the decision to arrest, Clearly, this research
suggests that officers use arrast as a screaning device, passing the
buck o other agencies 1o take further decisions (see akso lileralure
cited by Teplin, 1983}, [t is one option used to control a situation that
might otherwise be handled informally. Bayley and Bittner{ 1982}, in
a seminal paper, have suppested that in domestic cases, there are
three broad stages—contact, processing, and exit—and that each of
these contains subcategories or oplions exegrcised on the scene.”
From my fieldwork and the work of Bittner, one can perhaps speculate
about a similar algorithm in the handling of the mentally ill, given that
the labal is accepted by officers at the point of contact after a radio
call is received.

Clearly. organizational and attitudinal factors predispose officers
to avoid emergency apprehensions. They would prefer, perhaps in
this order, to merely see, watch, or oversee the handling of ithe mentally
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ill by some other agency or person; restore control and leave the field
{perhaps using tactics similar to hose used in domestics); apply *'psy-
chiatric first 2id™™, or seek out someone threugh informal community
contact who will take informal responsibility for the person (Bittner,
196 7b: 285-288). Ifthese fail, or other features operate Lo change the
borizon within which the case is viewed, 5 set of conditions that are
analogous and not mutually exclusive are bases for apprehension:
suicide or attempted suicide; odd, extreme appearance: highly agitated
behavior that might portend further violence; disorignted or nuisance
behavior: or information received.

The anatytic issues raised by Bittner's work cannot bg resolved
without an examination of additional data on the sequencing of police
actions from encounter to resclution, holding constant the source of
the message. This is the third theme, Tt is possible from field data o
identify the limitations of this case study by reference Lo comparative
organization reseatrch, which is the basis for the following analysis,
The two organizations described, the MPD and the BPD. differ in
several relevant ways, This analysis will focus on the effacts of elassi-
fication or encodation as a formal process, as well as the informal
aspects of classification. We will attend to the assumptions made
about 2 message and their role in the social erganization of policing.
Although this analysis is presenmed as tentative and is based on one
case from each organization, the effects described, it seems reasonable
to argue, are fairly general !?

ANALYTIC PROCEDURES

Two cases of message handling, one in the BPD and one in the
MPD, will be presented in narrative lormat followed by a discussion
of the role of assumptions in the processing of cases known after the
fact or at the time to involve the mentally il.'? These assumptions, of
course, operate in a complex fashion in both crganizations and are
patterned by codes, roles, technology, and interpretation.

THE TWO NARRATIVES
BPFD

It was approximately 10:08 am when a message appeatced on the
VDU screen in the controller’s office at Queen’s Fields subdivision,
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It read™ (format is indicated by items underlined):

Serial Number Time Date 5D Class
1525TC1 1308 23 08 B3 B3 11
Location
17, Linds Rd., Ballbrook
R.emarks

Lady reports possible items stolen, believes someone 1y still in the
lafi.

The controfler looked at the message and decided to query the
central communications center to discover if they had established
whether znyone was still at the location. After typing in the enquiry,
placing it in the “pipeline.” and sending it Lo the communications
center for verification. he sent a message to the Police National
Compuler (PNC) about the abandoned vehicle just reported by a
constable. He thought there might be further information on file Lhere
such as the owner, whether it had been reported as stolen or not, and
other particulars.

A reply appeared on the VDU inregard to 15253TC: " She doesn’t
know, that's why she phoned us.™

The controlier laughed at the “uselessoess™ of the reterned infor-
matian and scanned the VXU display of reported "“status activity,”
which shows officers on duty and their present obligations, The
display reveated that the permanent beat cfficer {PBO) for that area
{77 Linds Road) was not on duty, The controller decided to sent the
incidenttoaradic car {Bravo Mike or BM) and picked upthe headset-
radio-telephone: “This is Brave Mike #3 calling Bravo Mike22,
Bravo Mike22? BM22 answered: “*Yes, Bravo Mika3, this is Bravo
Mike22." “Could you have a look at 77, Linds Road, Rallbrook?
She's reporting items stolen, believes someone is sleeping in the loft™
{laughs). “Doubts if they're still there? (laughs) Thanks, sarge ™
{sarcastic tone).

The contreller turns te PRM: " [always send these calls as requests
... |but] T don't get refusats ™

Anothervoice came ontheradio *'Sarge, 1 linished that job, I think
there was a boy reported missing io that read. A tecnage bov, Hae
could be in the loft.”™

The controller noted this and entered onte the ¥YDU chat BM 22
had been dispatched to the incident at 10:24,

A soft sound was emitted from the consoie. This* ' bleep’™ anncunced
that a reminder bad appeared oo the screen inguiring as to the status
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of a PRO. He had exceeded the time permitted for the tasks assigned.
Thesetimes are automatically assigned by the computer, once aclas-
sification entry has been made for the task and a time of assignment
entered.

Another officer called in on the radic phone and announced that he
had completed his inquiries at 131 Kings Road.

An officer called in to sav that he would soon be “oul and about.™
The controller acknowledged this and asked when he would be out,
1" be put in five minutes, " The siatus aclivity screen had shown him
as being on refreshments in the office. The controlter updaled the
slatus aclivity display.

5157 feollar number of an officer) called in to book on.

A reminder with sound accompaniment appeared {an officer. ona
task thoce than twenty minutes. had exceeded status activity limits).
The controller reassigned the afficer, thus indicating him as being en
route and giving him another twenty minutes before anotherreminder
would appear.

A PC walked in to verbally ceport on his inquiries about a missing
boy (these were previously assigned inguities ), The PC did not possess
g radio while carrying oul these duties; the controtler had attempted
several times to reach him. He explained that he had heen serving as
relief officer in the “"nick™ {the jail. literalby, but symbolically it
references the entire subdivisional offices). Theresulis of the inquiries
were not entered on the VDU because the sergeant explained that a
full written repen would have 1o be made intime, He altered the PC's
status (o available.

The VDU hleeped and the incident a1 77 Linds Road appeared
showing “"action leid incomplete™ at approximately |1:00, This
indicated that the officer had execeded the perminted limits for such g
task. and that the controlier had failed to obtain the data required to
close the incident,

Two WECs {Women Patice Constabies) strolled into the contral-
ler’s olfice and began to chat, asking about whether certain officers on
the shift had been asked whether they wanted a curry meal during
Friday night’s duty (they were going to cook it and required an
estimate ol the number of people who wanted to eat).'* The inspector
suddenly appeared and asked if he could join in the curry,

The phone rang.

Another FC appearad in the office.

BM 22 {the deivet of the vehicle is called by its number) appeared
and begantotalk about a volumeer parachuting jump that would yield
a charity contribution ltom the BBC, They discussed the merils and
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demerits, who had been “voluntecred™ for the duty by the superinten-
dent, and whether it was worth the money offered. The officers arriving
were asked whether they wanted 4 curry on Friday.

11:07. There were & people in the room (Inciuding PKM). PKM
and the controller were discussing the relative merits of the German
scheme of radio dispatch and the fact that, according tothe contrailer,
the German public do not call in domestics. He alsevolunieered that
the radio room in Baltimore, Maryland, which ke had seenon holiday,
Wwas supertor to that of the Centreshire Police, The others in the room
diseussed in loud tones whether certain people had been contacted
about the corry.

The PNC reply reported on the *abandoned car,™

Thesergeant explained to PKM the limits on recatl of certain infor-
mation from the computer. He asserted that the use of the machine
varies Itom controller to controtler, as does the conception of what it
is meant to do.

The offtcers in the room asked the controller{sergeant) to produce
the duty roster listing those who would be on duty Friday night. All
discussed who had been contacted about the curry, guesses were
made aboul whelher absent others wanted curry . had been contacted,
and how much they mighl want {one ot two pottions),

The controller asked one of Lhe officers in the room to check on the
key holder of an establishment on the High {main street), “across
from Woalies™ { Waoolwaorths),

11:20. The curry discussion carried on. BM 22 leaned over the
desk and casually said that they had had a look at *“the old girl's loft™
and that he and his partner had found “'only cobwebs and a big
golden void. ™

11:25. The controlier closed off the incident, He typed in as a
result; “Mentally disturbed woman. PBO will be advised.”” PEKM
asks if a teleprint will be made of this for the PBQ, The controller
answered that the officer whe dealt with the incident would leave a
note for the PRHO.

11:30. There were only two people in the office. Tt was again
very quiet,

MPD

At 10:30 a supervisor told 2 few of the operators that an address,
100035 Woodyard. wasa“noge™ address and wrote iton achalkboard
at the side of the operator’s room. They had received several calls
from a woman at the address who was a2 known “crazy.”” No further
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cars were to be requested by operators to be sent to that address.
When subsequent calls came to the operators” room, the address was
not cailed in by the operators, and calls involving that address (for the
last 24 hours from the previous midnight) were listed showing that
they were ““mental calls.”” None of these calls were sent forward to the
dispatchers, nor did officers respond, Officers and dispatchers did
not receive such messapges since they were screened at the operators’
subsystem,

CLASSIFICATION/CODING EFFECTS:
BPD AND MPD

We have focused on the BED controller, for with him lies the
primary responsibility for the formal classification or reclassification
of messages that existed first as calls Lo the police about events and
wete then convertad by operatore into police-accepted mallers, of
incidents., The controller can receive messages from four sources in
the BPD:'* an incident on the screen. a telephone call, a in-person
report from an officer, or a radio call {combinations are also possible}.
Qur congern is with those thar arrive via VDU,

The controller receives encoded messages via the YD (the call
described earlier was classified as a Burglary-other-11). This constrains
the controdler’s options available for handling theincident. He acts as
ifthe case were real forthe present purposes and can add a ciassifica-
tion only if new information arrives from either the center (his call to
the center did not yvield further informanion: it simply affirmed the
ambiguity of the first call—"she doesn’t know, that's why she rang
us'"}. ot lrom an officer { hence his later reclassification ofthe event as
involving a “mentally disturbed’ person). He can then add remarks
and/or details of his assignments or attempted assighments.

The effect of the classification once the message is accepted by the
contreller is to reduce uncertainty insofar as the next actions available
tothe controller are decraased by the mode of receipt (sonree ) and the
classification of the call as an incident at the center. The controfler
must form an image of what prompied the calls. However, regardless
of this in classificalion terms. the event a5 an object in the world is
reilied when 2 coded incident is passed on by the controller.

The image-work is depressad in salience in this subsystem because
{11 all comrounications arriving at the contreller's office have been
once-processed, thus reducing uncertainty in the message: (1) the
messages have been formatted and encoded into the police classilica-
tion scheme; and {3y an effect is produced by the channel {VDL,
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radio} of receipt itself, which alters the implicit credibility of the
message. Formally, coding has eccurred and can have no additional
consequence unless it (s changed in the course of the ingident’s being
investigated.

What coding does is not apparent to controllers. What is concealed
is the prefiguration of the event by controllers whao call on previous
experience with the area, neighborhood, time of day, and perhaps the
actual caller, and on past contact with cvents perceived as being of
this type. This parallzls the encoded incident as it is constructed.

Caoding effects on messages in the controliers” sebsystem derive
from format. reclassification possibilities, 2ad the particular classifi-
cation rendered,

The format limits the range of data provided and operates only
when 2 message is received via VDU In the case of 3 message
received vig VDU, the options for adding information are reduced to
three:reclassification, remarks, and actions taken, These arethe only
actiondomainsremaining, since alteringother aspects of the formally
constituted message is prohibited, Further, the actions previously
taken are closed off, any priority given by the center 15 taken as 1enta-
live. and the incident is reassessed into terms of the practices and
prictities of the controller. The particular classification is constraining
in a special fashion, It is likely, according o my informants, thal a
contreller will desceribe anevent on the air (controllers doaot send out
calls using classification numbers, but describe what sort of event
they think it to bel in a fashion that is least constraining (for cxample,
as miscellaneous. 30), unless they inlend to communicate the symhbolic
imparntance of the officer responding to the event and/or Lo write up a
report as a result of the visit, Thus. the same formally ¢lassificd
incident can be broadcast as. "Could you call in at 33 Gentleponl
Road: see a woman about 3 domestic™ ar. ~Lady at 33 Gentlepool
Road reports assault, manon premises .. . could you look inte this '™
The latter formulation will be far more likely 10 produce haste to the
scene and alsoto gencrate a teport. The call could haveheen classified
inany numbarofcategories. eachhaving an effect ocnwhat is expected
to have occurred, but the way in which it is sent oatis alse constraining.
Formal and informal effects are difficult to disentangle. Since the 30
classes used are so pross, few incidents are actually reclassified.
Some are given an additional category as a result of investigation.

These can be considerad the limits of the formal effeces of classifi-
cation and of doing classific ation as provided within the formal system
of transmission, There are, in addition, informal cffects (hat arise
from a variety of sources in each of the three subsystems and which
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cannat be ezasily captured by formal concepls or terms—ihey arc
situated and arise from several sources,

Perhaps the most useful analytic approach to the understanding of
informal effects or features of the handling of ingidents termed to
involve the mentally il is to refer to assumptions operative in the
illustration provided, These can be piossed with the term *'assump-
tions about the incident™ as received in the controller’s office of the
BPD. {This same analysis can be repeated for cach of the thres
suhsystems, but space does not permit this here,)

Limited Information. A message conlains only a briefand stvlized
summary (this is one format effect). but a decision must be made;
sormething must be shown to have been done. When the incident
appeared, the controller could not tell from the message alone the
degres to which the caller and the operator believed that it was likely
that there actually was someone on the premises. The coatroller
queried the center Lo allempt to establish if there was further infor-
mation, formal or informal, that might have been forthcoming (he
could have done this also via the radiotelephone o the center). The
controller reported {to PEKM)]) that if there was someone there, he
would wani to send lwo PCs. Sendingtwo officers would have aseties
of impligations for workload and personncel fevel, as many people
were on refreshments while onhers were unavailable as a result of
trelieving others who were on refreshments or on assipnments. He
wonders: Are there children present atthe residence? Is this situation
dangerous to the person or her property? Will suppon { more personnel )
be reguired? He then acts upon inference.

Action Decisions. He must deeide whether to send, who to send.
how many officers 1o send, where. and with what speed. and to what
sort of evenl, He receives no feedback, He decides 1o send one car
[tweo olficers), and requesis it. The controller sorts the message [rom
noise in the situation and the field {conversations, reguests such as
the duty coster lor the cuery party, and soon). These distractions shift
insalience duringthe time the incidentis being handled inthe contral-
ler's offive.

The controbler muast decide what type of message it is. There are
five zencral types of calls perceived by officers on this subdivision:
crime calls. general disorder calls, information-vnly cafls. alarm
calls, and status activ ity reports which appear onthe VDU to regularly
inform the controller of the activities and status of those available.
This typing activity oceurs only when workload demands i (see
aboved. [nthe case discussed here. the contraller was dealing synchro-
nously and sequentially with each calias it arrived, He did not haveto
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delay one call Lo deal with another, nor bury any calls in the computer
gueue. He dispatched them one at atime as thay arose (this behavior
constitutes a companent of the “stylisties™ of controlling}. The con-
trodler treated this call as a crime call initiglly, sending an area cat
with two PCs tothe address, He also assumed that it was not acrime
call. that no evidence of burglary would be found, that ne person
would ba lfound sleeping in the loft, and that it was reported by a
woman who was too frightened o personally investigate the loft.
{ These conclusinons came from interviewing the contraller during the
course of his processing the incident.}

Constructionfand Reconstruction) ofthe Aetions of Officers. The
controller assumes that the officers in the field know that he is to he
informed if and when there is information relevant to the controller’s
responsibility for processing the message. Therefore, the controllar
continued Lot bury™ the incident when it reappeared{ when the message
is shown with 2 bleep—"*action Aeld incomplete’™) and did not query
the officers who accepted the call. This was true ¢ven aflet over an
hour passed without a report. He waited from 10:24, whenthe incident
was entered and shown on the YDU as having been officially assigned—
actually some seven minutes after it had been actually assigned by
radio o BM22—until 11:25. He assumed that the officers were en
route or otherwise legitimately engaged, would attend and inves-
tigate, and would report relevant actions for selective entry on the
YDu.

Reclassification and Closing. The controller received the report
verbally ltom the officers who attended, and apparently took much
from their tone of voice. posture, smiling faces, and the manner of
reporting {they reported alter having been talking in the controller's
office for some 18 minutez), There was a pun in the verbal report
when the officers said that they had seen *nothing but cobwebs and a
golden void.” The entered result, “mentally disturbed,” was added
asaremark (o the incident. The controller did alter the originat classi.
fication of the incident officially as a possible burglary. The under-
standing Eiven to me by the controller was that the PC who made the
call would leave a note for the PRO (*1the PBO should be advised™).
This message was nol communicated to the investigating officers
while 1 was in the reom, nor did the contreller leave the room before
the officersreturned tothe areacar, The oflficial paper was not printed
out for the PBO by the controller.

MPD

In the MPD, as the example shows, calls screened as being from
“crazies™ by the operarors do not go further, regardless of the
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content of the g¢all. This fact is established by a decision teken by
supervisory personnel, based on feedback from officers about the
caller, This prevents any calls from a listed address being further
processed. All calls from that address are treated as ifthey were from
the same caller, about the same problem, with the same intent, and by
a"crazy.” This lurther means that no police service will be provided
to that eddress on an indefinite, informal basis. Informal effects of
other assumptions operate in the MPD oo such eails,

Itis likely that there are a variety of organizational and classilica-
tion effects on the handling of the mentally i!l in any given city that
have nothing to dowith the work of the police anthe street, the law, or
with the inter- and intraorganizational relations of the police agency.

COMPARATIVE EFFECTS OF PCS
ON THE HANDLING OF THE MENTALLY ILL
IN TWO ORGANIZATIONS

The two organizations described differ in 1he patterning or social
organization of responscs to cilizens’ ¢alls. The calls deseribed here
provide some material for six tentative generalizations about the
effects of ¢lassification in the two systems on the handiing of the
mentally ill by the police: (1) The degree of control varies. The more
centralized system of the MPD permits them to close off initially any
calls from a piven address or location defined prospectively as being
from “crazies.” {2 The nature of the framing of calls varies, The
BP[is far looser inthe raming or acceptance of calls for police atten-
tion, and proportionally directs more units to incidents than does the
MPB. {3) Classification effecis vary: classifications are not viewed
as binding in the BPD; they use lewer categories (30 versus 2457;
incidents can be initiated in any of the three subsystems, incidents
can be reclassified or given double classilication; and elassiiieations
can be allered alter an event has been attended. The MPD is more
formally committed to binding pricrities and classifications applied
by operators, has only one acceptable locus (operator) for entry of a
messape, and does not permit official reclassification or double elas-
sification, (4 Formal priorities are variable. Unlike the MPD, oo
pricrily is given to messages in the BPLY. In general, there is weak
claszification of events within catepories (sce Manning, forthcoming).
{3} The incidents are signs that are interpreted within each of the
three subsystems of the two organizations and are nol seen within the
same perspective in each. (6} The role of assumptions varies in the
twa systemns, Formal effects are noted above. [nformal effects resulling
from acting upon limited information, faking action decisions, con-
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structing the actions of officers, and closing the incident also vary.
Griven that we are using one type of call to the MPD, we cannot fruit-
fully discuss these matters except to point out that informal effects
cannot be discerned when formal procedures apparently limit response
and/or referral.

COMMENT

Police work, it has been argued, i3 an honorable occupation, con-
cerned with mainlaimng traditional values of patriotism, masculinity,
viclence, confrontation, and husbanding the sentiment of honor (see
Westley, 1951; Manring. 1977). While Van Maanen, Westley,
Chevigney, Skolnick, and Bittner have written aboul the intetac-
tianal ploys used to deal with affronts to honar or “contempt of cop,™
and while Bittner { 1970) has speculated about the consequences of
the remnants of the violence obligation borne by the police, the
organizational consequences of honorable thinking have been little
explored.

This “honor core’” of policing affects service delivery insofar as the
assumptions made about the types of persons encountered and the
Lypas of work entailed lead officers 10 see Lheir jobs not only as “shit
work,” but as potentially dishonoring. Theycanbringnohonor ascan
the handiing of a criminal, but they canbring shame, erroes in handling,
embarrassment, and encounters with citizens who are unruly and
unpleasant even though they are viewed as members of the “'respect-
able classes.” Second, such matters of attitude affect the dispatehing
controller's discretion, Third, if technological means of handling
calls inetease, the context within which such gneounters is placed
becomes mare and more abstract, useless to the officer, and difficult
touse as abasis for assessing the quality el handbing of such incidents.
Frounh, it masks the underlying pathology manifested in the event
that might aid further diagnosis or trealment. once these persons
are jailed.

Formal classifications are thus misleading as regarding workload,
distribution of these types of events, and the relative significance of
the mentally ill in policing. Formal recards of calls for service, calls
referred, warrants served, and the like are profoundly mislzading
because they do not contain information on the disposition of the
case. Conversely, records of police encounters with the mentally ill
are most precise when they result from legal action (serving of warrants)
and less precise as they reflect records of dispatch. Field obser-
vations, such as those gathered by Teplin (1983). Sykes and Brem
(1983), and Bittner {19672, 1967b) are much needed before the
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policy implications of contact between the mentally ill angihe police
curt even be addressed. Finally, changes in procedural rales and rules
for handling police communications are not an adeguate answer 1o
the problems articulated in this chapter, The concern with honor and
dishonor is a background context for hearing and interpreting calls
evenin 2 ‘professional’ police department, [Lis nol argued that the
primary determinants of police action are symbaolic and the result of
interpretation, but rather that the interpretative aspects ol message-
pracessing are somewhal independent of the informational aspecis.
Both must be considered in arder to account for the transformation
of messages in 4 communication system.

NOTES

1. One can think in this connegtion of fhe wark of Westiey {19510 on
“homosexualz™ and “drunks™, Sacks (1972) on “maoral character™ Chevigny (1963}
on those who resist or argue; Skoloick {19663 on the “symbolic assalland™; Van
Maancn (1974} on the notoriows “asshole™; and Buiner (156740 on police views ol
slum dweilers and the mentally @ (1967h). Holdaway (1953) argues that such
stereolyping has been most feequently atiributed to American palice and subse-
quently uneritically extended to Britsh police withow sdequate conceptusl snalyses
nar empirical dats fo cstablish such assertions. My cesearch suggests that he is correet
with respect toLhe nation of the dangerouws or syimbolic assailant concept of Skolnick
(1966). It is differentially relevant to American pelicing by repion. size of cily, and the
rale specialization of the officer, as well 45 being rather unimporiam amohg the
British forees T have studaed.

2. Battner (19674, 1967, 1970, | 974} argues that the social aTganization of the
sentimends of policing produces a view of Lhe work as o set af auitodes, practices. and
procedures that have ther valulation in a perspective that defines the nature of
sUccess iR the work rather than inexeernal valuation ar formal thearies of police work
(sce Wilson. 1P6%: Clark and Sykes, 1974; Manning, 1977 Jermier and Berkes, 1979;
and for adetailed, orgamzationally based analysis, Brown, 19813 A recent callection
(Funch, F943) examimes admimisirauon generally i policing.

1. Bittner notes that data are difficudt to oboain s recards, sinee seldam are
tecords Kepl on peace-kesping episodes e Mever, 1974) Records studies produae a
view of police aclions that underesiutiates the extens, type, and manner of keeping the
peace,

4. The mosl recent study, I progress al both sites since January E97Y, relies on
abservalions, intervicws, and dala derived trom official incdent reports and olher
records ol crime and calls to the police and their disposition. The rescarch was funded
by Michigan State Upiversity and LEAA Grant #79-51-A X5, and was assisied
by [ellowships ab the University of Surrey in (979, the Centre for Socio-Legal Studics,
Waollsan College, Qxlacd {198 1- 1982}, and by Ralliol College, Oxiord (19582- | 933). [
am wery grateful forthe support and personal concern shown to me by my colleagues
at Surrey, wWollson, and Ballial.

5. See Warren's { 1982) book oo the coun contesl within which such writs ane
hopelessly pursued. Coure orders are viewed as nonproblematic becaose they call for
skills the police are presumed to possess such as the abilivy 1o Yocate someone and
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persuade them to accompany the police, or to wse the force necessary 1w produce this
compliance and to deliver them into the hands of others, such as an agency at the
courl. However, the nsual problematic questions of contred, hutrer. dignity, and
potential for embarrassmens remain in these mtcractions whether or nod they arc
court-ordered.,

#. The police may view (his as 2 matier in which they are oot expert. o they may
deline interveniion as a guestion of economy, sipee many pesple they sncLonoter may
be ostepsibly defined as mentally ill bur are nob taken o Seme may ool Vig®
iervention as “ceal™ or “good™ police work, something for which they may
anticipate arganizational rewards; they may wish w avmd the telivras and time-
consuming task of taking semene 1, of they may resist1ecking prople up with ather
crazy people (1967 I8 1-2R82).

7. Research based vm events recorded in official police categories (for example,
us Part 1 or Dar [1 crimes, “all ¢lear on urrival, ™ and the like) do not explore haw the
call was initialy labeled, how it was interpreted by officers, and whan effects such
pranizational processing might have had on messages and police wctions {Seotll,
1981 ). Police interpretations are suggesied ta be relevant by Blagk {E930: 3-T). and
radio-dispatched calls arc mentioned in passing by Bitner bul met separately
analyzed, Haw, il a1 all, does message-processing affect policing in the case of the
menally i, und how are these cominumgation pracesses, both formal and informal,
¢elated to the traditional structure and organization of polics wurk?

8. Some of the material appeared ariginally in Manning, 1982b.

o, Warkload effects ol crime cails are infeered from data fram urban podice such
as Black and Keiss {196T) report, but the actual process of responding Lo such
notienal evenls has been little studied.

10, This is ancther feature of the remporality of work sapgesied hy Teplin®s
{1983} work on aleohol-related incidents. im which she hypothesizes that the busier
the officer with crime, the Jess Vikely he of she will make a formal disposition of an
alooho! offense. insofar as aleebol and mentally ] cases ate analogeus arder-
maintenance work., this may also be true for mental cases. My data doaw permit me
to speculate om this matter.

11, Similar arguments for domestics have been made by Parnas (1967} and
Manning (1952).

17 The case is mada i detail For the generality af these ellects in sy forthcoming
book, Sigmifving Caifr,

|3, The form of analysis used here has been adapted (rom the larges prajectdrom
which these examples are drawn. The aim is to explore the effecrs of coding and
clussification, the specific roles and tasks carried out in eagh arganization, and the
technulogy and the interpretalions made ol the messages. The mtcrest 15 in
explicaning ihase matters other than the infermatonal content of the message that
shape s processing. The detatked analysis of any type of messape concerning, for
example, the memtally ill, cannat be reproduced kere in part hecawse the effects
ke Urfice are much Lhe same for any messape. and are nat exclusively associated with
messages concerning the mentally ikl On the other hand, cases invelving the mentalby
iUl are few in observations and Meidnotes. What Tollows is maorc illustrative af the
workings of the two police communications systems than of the bandling of the
mentally ilk. The casential featuaes of the processing of calls is sovaght athe than the
empirical disiribution of the outcome of such calls.

14, These names and nwmbers are derived f1om an observed incidenr, b are
modified.
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15, (Mficers work an “sections™ of approximately 15 people, including an
inspoctar, two or three sergeants, and 20 or 50 POs who rotule oo B-haor worng of
duy,

I, Thecoding effect is wreated elsewhers for each ol the [our sources of messages
(ser Manning, forthoeming)
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IV

THE DEFINITION AND
MANAGEMENT OF
DEVIANT BEHAVIOR

Both chapters in this section examine the definition and management
ofpersons defined tobe *dangerous,”” Much ofthe research literaturc
an dangerousncss has focused either on the relative dangerousness of
the mentally illor onthe accuracy of predicting dangerous acts, There
has been relatively litlie work on the way in which the label of “dan-
gerous” is detived and applied.

Chapter 9 explores the process of defining persons as dangerous
and argues guite convincingly that in the absence of objective stan-
dards and/or tests, the defimition of dangerousness is essentially 2
social construction ol reality. As in Chapter 7, we see that the disposi-
tion of persons who exhibit problematic behavior is less a function of
their symptomatology than the result of a number of external exigencies.

Chapler 10 examines the way in which persons exhibiting deviant
tehavior are managed via commitment. As outlined in the introduction
to this volume, the criteria for commitment have become more strin-
gent, and most mental health codes are now based on the standard of
-:dangerous to self or others.” Some mentat health professionals feel
that the emphasis on dangerous behavior as a prerequisite for commit-
ment will result in a situgtion in which persons who are in need of
psychological assistance but do not meel the eriteria for commibment
g0 untreated, Al the same time, il is feated that the emphasis on
dangerousness will result in an influx of viclent patients into the
pubiic hospitals. Hiday and Suval's provocative research shows that
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neither of these apprehensions has been realized, Moreover, they
found that aleoholics whoe were “danperous™ were less likely to be

committed than mentally ill persons whe committed acts of danger-
OUSHess.




Chapter 9

PREDICTING DANGEROUSNESS
A Social Deconstruction of Psychiatric Reality

STEPHEN J. PFOHL

What, then. is the role of the psychiatrist io penal macters? He isnotan
eapert on responsibility, bat an adviser on punishment; 18 is up te him
to say whether a subject is "dangerous™ i what way one should be
profected fram him, how ont showld intervene to alter him, whether it
would be better to try to force him into submission or 1o freat him.

—Mirhacl Foucawly, rom fisvipdine apd Punich (1979 22)

The assessment of dangerousness is one of the most perplexing issues
confronting criminal justice and mental health policymakers,
Contemporary concern with identifying and controlling people who
represent an immediate threatofviolenceta others{ortothemselves)
is linked both 1o the conservative outery about violent crime and to
liberal reform efforts aimed at depopulating public institutions of all
but those who are truly dangerous,” While conservative Chief Justice
Warren Burger calls for decisions about granting bail to be linked to
“the crucial element of future dangerousness™ {Burger. 1981: 46),
liberal lzgal advocates have heralded clinical predictions of violence
as a “valid standard” for determining who needs to be confined
behind the thick walls of maximum security hospitals and prisons
{Mental Horizons, 1975: 7). Indced, the assessmentof dangerousness
has become the sole criterion for involuntary mental hospitalization
{Stone, 1975), is advanced as a primary determinant for incar-
ceralion or maximum security (Morris, 1974), and i5 wsed in some
fifteen areas of criminal justice and mental health decision making,

m
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including judgments regarding parole, sentencing, transfer, lurlough,
and work-release {Shah, 1978).

Although currently buoyed by the combination of conservative and
liberal concern, efforts to predict dangerousness are not new, Indead,
since the dawn of ceniralized state anthority, diagnostic control agents
have been commissioned to 2ort out those from whom the rest of us
should be protected. During periods of dramatic social strile. such
diagnostic wark has taken the form of witch hunts, purges, and inqui-
sitions. During more tranquil periods it was carried out in the everyday
work of police. prosecutars, judges, psychiatrists, and the like. Al all
times diagnostic practice has been justified by the symboliclegitimacy
ol the garbin which itis dressed, garbreflecting the dominant cosmo-
logical beliefs ofthe day —be they based in religion, reason. or science.

In conlemporary Western society, diagnoses of dangerousness are
generally dressed in the clothing of clinical or medical seigence. This
provides diagnostic specialists with a position of epistemological
privilege. They are believed capable of knowing that which most of us
are doomed 1o guess—for instance_ how others will act tomorrow and
whether their actions will be sufficiently harmful to justify thair
detention within 2 maximum-security public institution. This is a
powerful privilege. Clinical scientists (psychiatrists, psychologists,
and psychiatric social workers) are charged with reading the social
and psychological text of another person's tife {what someone has
done and what others claim someone has done) in order to determine
whether he or she should be denied freedom of movement within
society. How adequate is this reading? How wel! dogs current diag-
nostic practice fit the rigorous scientifie standards in which it is
dressed? How ¥alid are the clinical tools of prediction? How do they
withstand the test of empirical research?

Equally important are questions related to the social. legal, and
political implications of such privileged clinical readings. To what
degree do the methods of clinical prediction—by narrowing the
assessment of dangerousness to matters of individeal pathology —
contribute to Lhe reproduction of an existing strecture of power in
society? By isolating individuals whe threaten the maintenance of
existing social relations, are elinical experts struciurally {(if not intan-
tionally)serving the interests of those who gain the most by life gs it is
currently ordered? These questions are explored throughout the
course of thiz chapter,

I order to assess the adequacy of clinical or psychiatric assessments
of violence and to evaluate the practical consequences of current
diagnestic work, 1 shall first overview what past research tells us
about the vaiidity of predictive judgments and then report on a study
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of diagnostic work in action. By examining the social construction of
clinical judgments, J hope to apenup or deconstruct the coded political
meaning of predictive psychiatric practice. The chapter concludes
with a discussion of policy implications and a proposal for an alter-
native reading of dangerousness as a matter of social rather than
clinical concern.

THE EMPIRICAL ADEQUACY OF
PREDICTIVE METHODS

Drespite an increasing demand for their use. methodologies for
predicting dangerousness find very littte empirical support, One recent
review article has pone so far as to characterize the assessment
process as nothing more than “"flipping ceins in the courtroom™
{Ennis and Litwack, 1974). As inaccurate as predictions may be,
equally troubling is themanner in which they consistently ert Lheough
overprediction. In one study after another. the same conclusion
emerges: For every one correct prediclion of vioclence, there are
numerous (ncorrect predictions. Thus, for all persons confined on the
basis of psychiatric predictions of violenge, “‘Lthere are a few wha
would, and many more who would not, actually engage in such conduct
if released” (Drershowitz, 1969 471,

Cuonelusions regarding inaccuracy snd overpredietion are supported
by a variety of empirical investigations. Wenk et al. (1972} reported
on three such research efforts. The first invalved efforts to develop a
“yviolenee predictor scale™ to gid parole decision making. Using such
predictive items as commitment offense, number of prior commit-
menks, opiale use, and lengih of imprisonment, 2 small number of
offenders were identified as likely to be violent, Nonetheless, 85% of
this high-risk group never committed a ¥viclent act while on parole. [n
a second study, offender histories and psychiatric reports were used
toassign 7712 parolees to categories reflecting a potential for viclence,
The resulits were even more discouraging. Each correct prediction of
subsaquent violence was accompanied by 326 incorrect predictions.
The third study utilized 100 possibly predictive variables, including
extensive case histories, data from psychiatric diagnoses, and the
results of psychological testing for 4146 wards of the California
Youth Authority followed for 15 months after release. The best
indicator of huture violence was a previous history of viclence, Yet
even Lhis measure resulted in 19 false positives for every 20 predic-
tions. Various multivariate regression equations were also employed
in assessinglhe impact ofthe () variables. The best of these produced
no berter than eipht false predictions for every accurate prediction.
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A subsequent analysis of 350 variables for 2200 males parolad
from Michigan prisons in 1971 produced a somewhat highet rate of
predictive accuracy, For persons rated as “very high risks,” 40%
were arrasted for violence during a follow-up period averaging 14
months (State of Michigan, 1978). Differences batween the Calilarnia
and Michigan studies are accounied for, in part, by two factors. The
offender population in Michigan had a higher statistical base rate for
violence. At the same time, Michigan rescarchers measured suhse-
guent violence by arrest, while the California investigators used the
more stringent criterion of conviction and return to priscn {Monrahan.
1981: 103-104), Even under these more favorably predictive condi-
tions, violence was overpredicted in 60% of the cases,

A five year follow-up of patients released from the Massachusetts
Center forthe Diagnosis and Treatment of Dangercous Pemsans provides
additional information onthe question of predictive accuracy { Kozol
et al., 1972). Recommendations were made for retention or release
on the basis ol independent asscssment by al least two psychialrists,
two psychologists, and one social worker. Each examination, mare-
over. included a full battery of psychological tests and a rigoTous
allempl Lo reconstruct a patient™s 1ife history using information obtained
from the persan’s family. friends, nerghbors, teachers. emplovers. as
well as court, correctional, and mentz] hospital records, QOF 435
relcased during a ten-vear period, 4% releases were madse ugainst the
clinical predictions of Kozol and his associates. In all. 34% of this
group {predicted to be dangerous, but released anyway) commilted
serious assaultive acts during a five-year follow-up peried. Ooly 8%
ofthose released with assessments as nondangerous committed similar
acts of violence. As such, the multidimensional Massachusetts pre-
diction model may initiaily be seen as a greak step lorward,

1t should be remembered, however, that 65% of the individuals
labeled as dangerous did not later commit aviglent act, Thus, despile
its complex and sophisticated design, the Massachusetts model still
overpredicted violence intwo out of every three assessmenis, Similar
patterns of inaccuracy were discovered in a follow-up of refeased
residents at Maryland’s Patuxant Institution, where a comparison of
staff recommendations with subsequent recidivism yielded false
posilives al a rate of 34 (Stanford, 1972). Morcover, Megargee's
(1270} extensive review of the relationship between psychological
testing and the prediction of violence eoncludes that no gssessment
tool exists thal adequaicely postdices, let alone predicds, violem
behaviar,

Indeed, the highest rate of predictive aceuracy achieved by psycho-
logical testing, a sophisticated compuler-based combination of
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information from such insiruments as the MMPI and Q-sort, is no ‘
higher than one-in-three (MeGuire, 1976}, Such discouraging find- |
ings have led more recent investigators to advocate the inclusion of ‘
clinigal datarelated to such things as cognitive mapping (Blackburn,
i223)or"unfakeable™ biological parameters of violence { Woodman, |
1983}, To date, however, these mare recent predictive stratepies
haveproved nomorevalid orrefiable thantheir clinical predecessors, ‘
Perhaps the most convincing evidence about the inadeguacy of
predictive praclice comes from a lour-year follow-up of New York
State's so-called Baxstrom patients { Steadman and Cocozza, 1974), ‘
These patients were transferred from two maximum-segurity hospitals
forthe criminalty insane as a resull of a court ruling on the illegality of ‘
administrative transfers that converted sentenced prisonsars into
indefinitely confined mental patients. Since all patients were being ‘
retained hecaunse they were prasomed to be dangerous, their release |
providad a rare opportunity lor naturalistic researchon the validity of
the pradictive process. The resuls of this study confirm what was
noted previously —thal prediclions are inaccurate and err in the
direction of overpredietion.
During the four-year foltow-up, only 20% of these supposedly
dangerous patients proved assaultive in either a civilian hospitalorin
the comemunity. Of 927 transferred {o lesser restrictive hospitals.
only 27 were returned to maximum security, OF those released to the
community, only 20% were rearrested. Virtually all of these arrests
were for “nuisance crimes™ such as vagrancy and intoxication, Oniy
5% were for felonies, Moreover, the twa faclors most closely associated
with recidivism or rehospitalization, age and severity of criminal
history. still resulted in two false predictions for every one corract
prediction. Even then. the problematic rate of prediction could be
achieved only by lumping patients 50 years or vounger in the same
ape category. This means that to achieve a maximuem rate of predictive
aceuracy (false for every cotrect), one must retain custody of all
patients under age 50 {most patients). The results of a follow-up of
438 allepedly dangetous patients from a Pennsy lvania Stale hospital
revealed discouragingly similar results. Only 14% of these released ‘
patients acted violently during a four-year period {Thornberry and
Jacohy, 1979, ‘
The research described above suggests that predictions of danger- |
pusngss have heen consistently characterized by low levels ofvalidity. ‘
This linding is even more striking consideting the Fact that the patient
and prison populations studies were systematicaliy biased in the |
direction of positive results. Research subjects were, after all, primarily
convicted offenders, sexual psvchopaths, and adjudicated delin-

e
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gquents. Yet even for this highly eschewed sample, rates of false
positives ran between 54% and 39%. The massive failure of these
attemps to predict dangerousness is summarized by Monahan {19735,
1981), who suppests that viclenece is vastly overpredicted, regardless
of whether onerelies on standardized psychelogical testing, in-depth
clinical assessment, past behavioral histories, or multivariate statis-
tical research.

In the wake of considerable doubt about the validity of existing
predictive methods, it is important (o ask how it is that psychiatric
professionals constrect believable diagnostic readings of their patients’
potential for Future violence. How, in other words, do they socially
accomplish what the empirical literature suggests cannot clinicially
be dene? With this guestion in mind, let us lurn to an analysis of the
actual diagnostic work of aselect group of psychiatric professionals,
experts chosen to make predictive clinical judgments for approx-
imately 70O patienis housed within Ohio’s Lima State Hospital, a
maximum-sacurity hospital for the criminally insane {Pfohl, 1978},
By considering an individual's past record and assessing present
performance, these exgminers were gsked todelerming whethet some-
one was sodangerous as to require maximum-security confinement.

Ofwhat did their ctinical readings consist? To whatdegree did their
diagnostic work articulate Lthe structural prejudices of awider order of
stratified social power? IF the validity of the prediction of dangerous-
ness is questicnable. its political impertance is not. lis practical
political conseguence is 1o invoke the power of the state to conline or
release people in the name of expernt clinical science.

METHODOLOGY

The following analysis is based on a feld study of twelve multi-
disciplinary review teams ordered by a federal court to evatuate
the dangerousness of cach patient hospitalized within Lima Siate
Hospital, Ohio’s maximum-security facility for the coiminally insane,
Each team consisted of a psychiatrist, a ¢linigal psychologist, and a
psychiatrie social worker. The clinical readings produced by each
team were studied by a combination of several methods, Seven
observers recorded information on the social dynamics of clinical
wark in 130 diagnostic sessions. After obtaining informed consents.
observers situated themselves as unobtrusively as possible s0 as to
note televant features of clinician-patient interacticn and to make
tape recordings of all that was said before, during, and after diagnostic
interviews. Participating elinicians were subsequently interviewed
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by researchers who asked open-ended guestions both about their
diagnostic work and their participation in this study. An analysis of
these several sources of data provides the basis lor my interpretation
of the manner in which clini¢ians diagnosticaily read the dangerous-
ness of others,

TWO TYPES OF CLINICAL READING:
THE SIMPLY DANGEROUS AND
THE BSYCHOPATHICALLY DANGEROUS

Interviews with panlicipating clinicians revealed thal assessments
of dangerousness werg divided between two categories of patients:
those whose mental disterbances prevented them from following
society’s rules and those who had not internalized society’s ruleas in
the first place. For analylical purposes, we shall refer to the first
group as “‘simply dangerous™ and the second as *‘psychopathicatly
dangerous,”

Toaread someone as simply dangerous, it was necessary to see that
person as representing a threat to human life, having a history ol past
violence, and being “out of contrel™ during the diagnostic interview.
Exceptions to these criteria involved two modifications of the history-
of-violence prerequisite and a host of idiosyncratic standards used as
additional indices of dangerousness, Regarding past violence, teams
were inconsistent in defining the issue of recency. Some teams con-
sidered any violent act as important, Others sel twenty-, ten-, five-,
and even lwo-year yardsticks el relevancy. A second qualifier involved
an occasional reading of “*dangerous delusions.” A patient believed
to be living within the representational world of such paranoid con-
siructions was scen as likely to use violence to defend his or her
delusions, regardless of whether that person had aclaally acted
viedently in the past.

Each diagnostic team also read patients according (o rules unigue
to that particular group of clinicians. One team, for instance, ptaced
extraordinary emphasis on the impontance of information contained
in the narrative text of past clinical records. Another team relied
exclusively on a numerical count of previeus violence. while stili
another focused primarily on the abilily to express insight into previous
aggressive episodes. Others cmphasized the importance of dreams
and fantasy, the results of psychological tasting, orsigns ol repressed
anger. One team even stated thal what was most impartant was how
they would feel "“having this man as a next-door ngighbor,™

It was ool necessary for palients elassified as psychopathicalty
danperous tohave had an actual history of life-threatening behaviors,
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These patienis, characterized by nearly all clinicians as ““manipulators™
and “con artists.” were described by one team as a “bunch of scary
boys,” and by another as *“lacking the very quality of humanness.™
Clinicians stated that there was notelling what these conscience-less
individuals were capable of doing. Often they were viewed as even
mare dangerous than those who had actually harmed others in the
past. Whereas clinicians watched for “*lack of control” intheir readings
of the simply dangerous, they looked for evidence of “excuse-making”
or “rationzlization” during interviews with those suspected of being
psychopathicaily dangerous.

Up to this point T have reported only what clinicians describad
retrospactively as their own gritetia for assessing dangerousness,
What criteria were uscd in the complex social interactions that char-
acterize diagnostic work in practice? How concretely did clinicians
know ifsomeone was oul of control? How was one team able to realize
thattwoyears. ratherthan ten, was the proper measure ofthe recency
of pasi violence, while another realized exactly the opposile? How
was it known Lthal someone suspected of being psychopathically
dangerous was raticnalizing more thantetling the truth, manipulating
cather than telling an honest story™® These are guestions centraito an
understanding of the social dynamics of agtual diagnostic readings.
They are pursued in the analysis ofthe following transcripts of verbal
exchanges between ¢linicians charged with the prediction of danger-
ousness. My review of these diagnostic texts is organized in Keeping
with the sequential order of clinical work itself; it is divided into three
phases of psychiatrie decision making: the preinterview, interview,
and postinterview,

THE PREINTERVIEW: CONSTRUCTING A
THEQORETICAL NARRATIVE OF PATHOLOGY

Psychiatric professionals typically read a patient’s past record
before actually conducting a diagnostic interview, This enables elini-
clans to focus their questions on areas of mental disturbance noted
during previous clinical examinations. In attempting to assess danger-
pusness, suchreadings may alsoalert elinigians tosigns of violence in
patients who have been diagnosed as dangerous at seme earlier point
in time. One psychiatrist explained this in the following manner:

In terms of dangeronsness we would cheek the past record. This
gaveus a pretey good idea about past performances. Andwhenit
showed considerable acting owt. .. we were . ., generally
apprehensive, 10 say the least, as to their possibility of striking
out right there and then.
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The collective reading of past records did more than make clinicians
apprehensive of certain patients, It served asthe raw textual material
for constructing elaborate theoretical accounts about patients and the
nature of their present pathological condition, Complex and often
contradictory materials from the past were narratively assembled
into refalively neat and simple clinical stories about who somecgne
was and why he or she acted in a particular fashion. This process of
narrative construction is evidenced in the following excerpt:

FPsychiairist;

Pzvchologist:

Social Worker:

Psychiatrist:

Social Worker:

Psychiairist;

Social Worker:

Esychiatrist:

Social Worker:

Psychologist:

Psychiatrist:
Psychologizt:
Psychiatrist:

Psychologist;
Psychiatrist:

Psvchologist:

Escapee . .. [patient’s name] ... You know what
that means, ['It tel! you what that means. [t maans
that somelime in the past, maybe injail, maybe ten
Yeuars ago, A guy escaped and they're required to put
Escapee on their chart; it dessn’t mean anvthing at
all. I have very little on him, too. He's a 19-year-
old kid who got busted and who got a 20 to 40-year
semtence for setling acid.

Sounds like New York State,

I was gaing to say it look justified . . .
Bui he has a lone history . ..

He's not a nice kid,

He's been a drug user, 2 drug pusher, They don't
like this. They say all his life hes lied, he's stolen,
he's exhibiting no moral sense.

[reading [rom record| Cruel to animals, set firs
to neighbor's . ..

Breaking and entering, auto theft . . .
... hever loyal at anyone, nomoral sense of people.

There was an old study in terms of violence, too,
and we haven't even discussed this, but il a kid
before the age of, whatever, 10, has been cruel to
animals, had a problem with setting of fires. and
sulfered any . | | there was like a 90 percent chance
of violent . |,

He's been 1o 1DC, BYS. [Q of 109,
Yep.

He's never really worked. He's doing very well in
the hospial,

It sounds like we do have a stone here,
We have what?
Stone.
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Psychiatrisu
Psychologist:

Psychiatrist:
Psychologist:

Psychiatrist:
Psychologist:

Psychiatrisi:

Psychologist:
Pswvchologist:

Psychiatrist:

Social Worker:

Pzychiatrise:

Psvchologist:

Social Worker:

.Psychologist:
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1s that the term lorthe . .. 7

Mo, that's our little private term—stone cold
ps¥chopath.

Yeah.

That last guy we saw I don't think was_ Twouldn't
classify him stone.

He's not stone cold,

Right. When he's anthe sireet, he acts pretty stone
cold, T bet. But it's sitwational. If vou could work
with it, while it's here. He's not adapting as well as
the other guys. He'll get the hang of ir. [This s1ate-
ment was in reference to the previous patient. The
psvchologist now continues to discuss the patient
at hand. | What about refationships? Wike, girlfiend,
mother, Fathee?

He's single. T think he talks aboul geiting a raw
deal . ..

Oh. yeah,

A wooden leg! [ This statement is in reference to an
itemn the social worker has noted in the patient’s
chart.] lcan™t help it Look at me. I've gota wooden
leg.

Talk about rationalization! Wait till we get down-
stairs. They're loaded.

Oh, really?

His parents are diverced and he never got along
with his stepfather,

What about the mother? This guy probably never
tot along with anvbody.

Right. |reading from chart] He's seli-centered and
doesn't wanttotake thetime togethelp . . . |patient
review 427,

That’s "cause nothing ever bothered him,

From the beginning we wilness the diagnostic team using traces
from the past record to construct a namrative reading of the patient as

he is today. The designations “*escapee,

arrested for drugs,” and

“long history™ not oaly look justified but reveal that “he's not a nice
kid.”” The repetitive assemblage of particular facts (cruelty to animals,
setting fires, breaking and enlering) is taken as evidence of a particu-
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larly dominant steryline. The patient is someone who is “never loyal
to anyone™ and has “'no moral sense of peaple.”

Once articulated. this theoretical storyline appears to have a life of
its own, [t is supported by reference toan old study ™ indicating that
persons such as this patient have “a 90 percent chance of violence ™
Given our previous review of the prediciive literaturce, this unnamed
old study looms as peculiarly fictional. No ¢linical indicators are as
certain as 0%, Yet. within the contexwal confines of clinical reading.
the line between fiction and fact is loosely drawn. Unchecked by
cxternal consiraints, the psychiatric team members proceed to elabo-
ratetheir prospeciive theoretical understanding of a patient they have
vettomeet. Possible contradictions arc read as consistencies. Consider
the observation that this “'not nice kid" who has never really worked
is “doing wellinthe hospital.” Perhaps this apparent successis really
due lothe patient’s ability to maniputate appearances. Thisis implied
in the psychologist's statement, "1t sounds like we do have stone
tere.” After comparing this patient to “‘that last guy™ seen by the
team, the storyline is complete. This guy is indeed a “stone-cold
psychopath.”

Afterthis point. the narrative snowbalis, Immediately after teading
this person as a psychepath. the psychologist asks about relationships.
Psychopaths. of course, are belicved incapable of forming committed
retationships. The fact that he is single is in keeping with what the
team already suspects. Being single, especially for a nineteen-vear-
old. might mean almost anything. But within the narrative story of a
psychopalh, it assumes representational importance as one more bit
of evidence, The same s true of the patient’s past statements about
“getting a raw deal,” Even the fact that he hus a wooden leg is read
accordingly, Al one point the psychologist actually mimics what is
supposed to be the patient’s style of rationalization (T can’l help it
Look at me. I've got & wooden leg™). Under other circumstances,
such aphysical impairment might engender sympathy. Here. il is one
small part of a clinical story of paychopathy (" Talk aboul rationaliza-
tion! Wait titl we get downstairs™). Down there, more psychopaths
awaitsimilar diagnostic readings ofthose parts of their lives inscribed
iolo & past clinical record.

The final exchanges between team metmbhers complete the clinical
picture being painted. Afler the psychiatrist notes that the patient
never got along with his stepfather, the psychologist both asks and
answers a question regatding the patient's relationship with his mother.
By now, the team already knows the patient’s story. He “prohably
never got along with anybody.” Why didn’t he take time 1o get help?
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No need to ask the patient. The team already knows the answer:
“‘cause nothing ever bothered him. " Thereafter, the patientisinvited
into the room to be interviewed. In this case and others, however, the
interview is narratively guided by what clinicians already know, This
consirictive formulation of what clinicians are going to look for and
see in subsequent interviewing is found in case after case.

The psychiatrist completes his review of the record with the follow-
ing summaty judement:

Psychiatrist: He had a cocky attitude but does not cause any
major difficulties to the program or its function,
He's workable for therapy but will need an extended
period of time 10 achieve the necessary insight and
emotional maturation. This case will be reevaluated
later. Soinotherwords, we already have the answer—
that he still needs treatment,

Psychologist: Clearly true |patient review 361].

|Here the team reads a “*psychopathic patient’s™ age as asign that he
needs to slay in maximum security longer. Accarding tothe psychol-
ogist, *"The twenties is Lhe worst decade to be a psychopath. ™ This,
suggasts the psychiatrist, is because, “They haven't burned cut yet.”
With this in mind, the psychiatrist announces his diagnostic opinion.

Paychiatrist: Well, [ hate to admit this, but my mind is made up
an these people even before we see them.

Psychologist: Well, there is wh- . .. we do have—it's a matter of
decree here.

Social Worker:  Tt's a matter of degres in terms of whether they stay
here now or 20 back to court right away,

Psychiatrist: Yeah. well, T'll admit I'm a little prejudiced. but I*m
going 1o withhold my judgment. Basically. what
this guy is—whal, tweniy-two years of age. It's not
just that he's into it. He's a psychopathic offender
and he should stay here alonger time |patient review
421].

THE DIAGNOSTIC INTERYIEW:
MANAGING A CLINICAL READING OF TALK

Conversation between cliniciats and patients is typically strue-
tured by thearies constructed about patients during the reading of the
past record. Talk is managed selectively 5o as to elaborate the indi-
vidualistic roots of the personal pathologies noted previcusly, A tight
conttol over what is asked and what is heard as a valid apswer permits
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clinicians teexpand and document their clinical reading of a patient's
inner mental life. Two conversational practices used to accomplish
this include a selective Yoffering of pathological accounts™ and the
offering of “explanatory commentary.” Explanatory commentary
follows a patient’s response to a particular question, it permits diag.
nosticians to read beneath the literal meaning ol a patient’s words, to
lecate deeper clinical meanings, Often such explanatory commentary
{**Now you can s the paranoid defenses in this type of answer™) is
offered only wo other team members, 1t is as ifthe clinician making the
cohservation wete on-stage. making a dramatic aside that can only be
heard by an audience of other clintcians. The patient sits dumb in this
theatre of clinical readings. When it comes time for the patient to
deliver a line, it is often prompted or cued by a leading questions, a
liwe of inguiry offering a pathological account of behavior for the
patient to claim as his ur her own. This s illustrated in the following
oxcerpts:

['This team has theorzied that the patient’s problems are linked to his
anger and resentment toward his fathet. Note how the patient is
effered this panicular theoretical acoount as an explanation of his
behavior. |

Social Worker:  TF you were to look back at all the things you've
done, that you've been arrested lor and s0 on, would
you sgy any of them zot you, uh, did something {or
you interms of getting back at your father ) pause|?

Patient: Mmm, tet me see if 1 understand your gquestion.
You'resaying, that uh, uh, does any of thesecrimes
that I've done have effect with my father?

Social Worker:  Yeah, uh, where at one time you said . . .
Psycholagist: Did you leel like you were gelting even?

Sacial Worker:  You know—1like, T get back at you, vou bastard.”™
and then gaout and do something to show him up or
tmake him feel bad or . _|patient review 443]

FThe patient in this case has been talking about his past charges lor
threateiog s ex-wife

Psychiatrise: Why do you leel so inteot about threatening her?

Puticne: I don't know. Always arcund Christmastime it
happens. | miss the family and _ .

Pivohiatrist And you say you don't have emotional prohlems? |
dida’t say you were mentally H], We all a5 human
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beings can have emotional problems. You certainly
have displayed much of this. How do vou feel?

Patient; I guess I do |patient review 362].

The preceding excetpts suggest that the narrative aceounts offered
by patients were sefectively edited by clinicians even as they were
uttered. Occasionally, this editing was kopt from patients wha Ltheught
that team membets were sympathetically listeningtawhatthey hadto
say. During one interview, for instance, clinicians appeared to take
seriously a story about how a patient was “railreaded” by a previous
psychiatrist, Another team listened Lo a female patient’s account of
having been sexually abused inlhe hospital without revealing the trug
nature of their ¢linical reading of her words. In both instances. after
the patient left the interview room, team members rawrote the clinical
text 1o reflect what was “really” seen—evidence of parancid or
delusional thinking' As the icatn stated in describing the patient who
claimed to have been abused, “Some of this goes on, but mosily it's
just her delusions.”

Overall. patients have little control over the way their Lalk is
chinically read. In one notsble case, a patiem who was manifestly
uncomfortable during an interview was cneouraged torelax by telling
ajoke, After repeating a joke about a dumb Pollack told by one of the
ward attendants, the patient was rudely informed that his words were
not heard as a joke at all, bat as a clinical measure of his true person-
ality. The “demb Pollack™ in the joke was read clinically as asymbolic
substitute for the ““dumb hillbilly™ that he thought himself to be.

Psychologist; Feclembarassed now? Yourears areturning a little
red.
Paticnt: Mo, not embarrassod, alittle idiotic that you wantad

me to tell these jokes. Butl guess you're justirying
to make me feel comfortable.

Psychiatrist: Ne, ['m not trying to make you feel comfortable.
Fzople,uh,the kind of jokes that prople think ortell
or enjoy helps me to know something aboutthem . .
lpause] . . . Thejokethat you told has something Lo
do with the way you feel about vourself, The dumb
Pollack joke. You refer to yoursclf as a dumb hill-
bitly? fpatient review 423].

Teams also read the body language of patients in a similar lashion.
In the next excerpt, a psychiatrist reads evidencs of pathology intoa
~rather long {ook’ that the patient gives the researcher observing the
diagnostic session, According to the observer, the patient seemed
{understandably} concerned about the fact that the interview was
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being tape-recorded. The psychiatrist, equipped both with & trained
clinical eve and an emerging theory that related the patient’s past
violence to his homosexuality, could “see™ far more. He read the
palient's gestures as reflective of a “certain tack of judgment,™

- Psychiatrist: He feels some persecution about beging judged a
i homosexual. And—uah—when he was talking about
' who he was attracted to—uh—1I forgot the question
that preceded in, whether or not you asked if he was
homosexual or what, I noted he gave a rather long
look at our observer here, and—uh—]1 don’t think
that means anything much more than what we all

suspect.
Psychologist: Yeah,
Psychiatrist: But—uh—T think it suggests a certain—vh—in that—

uh—or lack of judgment. |As] if he was trying to
cover his homosexuality, which he seemed to be
doing |patient review T1].

THE FOSTINTERYIEW:
FINALIZING A PATHOLOGICAL READING

Assoon as a patient leaves the room, the assessment process enters
ils final phasc. In postinterview discussions, teams solidify their
theories about a patient’s patholopy . Clinicians may begin with remarks
such as, "Well, it’s obvicus to me . . . 7" or “1t's pretty clear that the
patientis . .. " Sometimes a final predictive reading awaits a process
of negotiation and compromisc. In any event, the situationally con-
structed nature of a particular diagnostic reading is guickly transformed
into atranssituational statement about the patient’s objective condi-
tion. Gone is the fact that a team’s actual reading of a patient may be
based on little more than the way the team interpreted the “*dumb
Pollack™ joke that it asked a patient to recount, This actual reading is
replaced by an abstract, highly technical, reconstructed reading in
which this joke-telling behavior in interpreted professionally as an
indicator of 2n “inadequate personality” or an “adult stress reac-
tion™ associated with an *“incpt personality.” These latter instances
ol expert jargon appear to be more objective than the initial readings
on which they are based. The same is true in case after case. The
concrete social basis of specific predictive judgment is linguistically
transformed into an abstract professional description of syndromes
and symptoms, consider 1he clinicial reading of the “long look™ of
uncgontrolled homosexuality in the last excerpt. In their final diag-
nostic text, clinicians transform this sctoal evidence into the abstract

P
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conclusion that *he (the patient) shows apparent personality disorder,
with a parangid schizoid element.™

Much of what has been observed about actual diagnostic readings
in the preceding pages suppests that psychiatric decisions about
dangerousnass are the product of a complex and variable process of
social interaction. Elsewhere 1 have described the way in which
negotiated differences in power between team members (for instance,
the typical dominance of psychiatrists over psychologists and social
workers), and the manner in which clinicians anticipate the practical
and palitical consequences of their decisions, are additional factors
impacting on the predictive process (Piohl, 1979a). Al the end of
cach diagnostic session, however, al! such social variables are buried
beneath the individualisiic focus of professional psychiatrist termi-
nology. This carefully packaged terminelogy is more than a convenicnt
shorthand. It is also a professional disguise lor the loose situational
hunches, inflerences, and negotiated theerizing that produced il.

Equally important is the way in which the final clinical packaging
of diagnostic opinions systematically obscures all but a highly indi-
vidugalisiic readiog of a particular patient’s problems. Eacholus lives
a hiography, the significance of which can be read at a variety of
levels, Any human biography can be read as a stary, not only about
the tdiosyncratic personal past but about a host of seciocultural
economic, and political realities as well. The clinical assessment of
dangerousness, as depicted here, favers one reading over allothers, It
reduces the complexity of multiple reality fevels to the single reality
of individual pathology. This is a measure of its professional success,
its hegamony inthe marketplace of predictive readings. In preparing a
final diagnostic report, clinigians routinely transform the complex
social realities of culture, class. or power into the individualislic
reality of psychiatric lanpguage.

The requirement to identify individualistic clinical realities typically
means that many patients will not be heard on their own terms, Most
patients whaose eriminal and psvchiatric careers have brought them to
a maximum-security setling such as Lima State Hospital have lived
in a milieu where most events are interpreted as occurring by ““chance™
o “fate.”” Maost of them have experienced a class-hased reality in
which personal violence is taken as a “normal® responsc o alfronts,
challenges, and other troublesome situations. Most are presented
daiby with the political realities of discrimination ot abusive actions
by those "in charge.” Yet, in the process of psychiatric assessment,
accountsthat employ fatalistic cullural notions, class-based definilions
of violence, or a political critique of hospital practices are clinicaily
reduced to evidence of delusional thinkings, denials of personal
responsibility, and paranoid reactions, Certain social factors (*You
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know, the first-degree murder thing, it was because he killed a white
man” or “Well, wa can't be shocked. We have o consider that this
{ineest) is more commen among (hese people™) can lead to a more
sympathetic reading of patients. They are not allowed, however, 10
pass as valid theoretical accounts, Truly valid readings must be
inscribed within the framework of individuatistic clinical reality.
This is evidenced in the excerpt to follow,

This case involves a young black male, paralyzed from the waist
down, who is currently charged with carrying & concealed weapon.
His parents reported him (o the police for acting 'loo wild™ around
the house, Their testimony was a key element in his court commitment
to Lima State Hospital. During the interview, the patient was composed
but stated that he would probably continue to carry & weapon in order
to protect his property, and that he had refused totake his medication
because it made him sick,

After the interview. the psychologist expressed concern over the
patient’s paranoid state, his intent to carty a gun, his almost
“sanatural fear’” of somecne Laking his property, and his " perecived
enmity or hostility towards his family.”” The psychiatrist elaborated
on this, stating: ** This is abnormal, You don™ carry a koife. about to
stab someone because you feel you'll get stabbed. This man is dis-
terhed.” The social worker initially seemed less sure. Couldn’t the
case be interpreted more sociotogically? After all, this patient was
living in a part of town where gun carrying could be seen as normal. In
subsequent exchanges, the psychiatrist efficienily managed the con-
versation so that it was recognized that these broader issues weore
really not the patient’s problem. His problem was psychiatrically
refocused atthe individual level, His disturbed behavior at home was
the real issuc, The social worker noted this and returned Lo theorizing
about the patienl’s individualized trouble, Late in the interview. the
social workertheorized entirely atthe level of psychiatric reality . The
patient’s disturbed behavior was talked about as a form of compen.
sation for his physical disability. A sociological reading of the patient™s
problems was reduced to an individualized psychiatric examination.

Social Worker:  Uh, Lagrecthat carrying— I think we ought toknow
anolher thing, too. Thisis arelatively young Biack,
Ithink he’s got an attitude that is, [ think indicative
to many Blacks today. Which—he loaks at ather,
mayhe 2 White person here comes and says,” Well
look. you know, why are you carrying a gun?™ |
mean the---I'm not saying he's booking at it from
this perspective, vou know. but, “"Look. why
shouldn't [carry 2 eun’ 1 mean, Whites carry guns.
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Psychiatrist:
Social Worker:

Psychiatrist;

Social Worker:
Psychiatrist;
Social Worker:
Psychiatrist:

Social Worker:
Psychiatrist:
Social Worker:
Psychiatrist;

Soctal Worker;
Psychiatrist:
Social Worker:
Pavchiatrist;
Social Worker:
Psychiatrist:
Social Worker:
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Look what you did in Viet Nam.”” Now, [ could be
off-base on this, but in. .. You have to lock from
whenoe he came, Like T inow Detroit. It would not
be normat to carry, to walk around with a gun,

OK. Now, I'm not disagreeing—

Because you don't know what's going to kappen. 1
mean that fear in Detroit is so preat, and the grabbing
of power movement 1s 50 ereat that peopls do carry
Weapons.

Well, fine, What [ was saying was this—all what
you said is, 1 take in one hundred percent.

Mmm,
Itake il into extrems, whatever you're saying.
hmm.

But I bring it home and [ come Lo your immediate
parents.

And I agree with vou there.
Alright.
Fine, because that's where . . .

And they felt the need that their son is not an adulr,
net controlled.,

[ agree with you,

And he's off.

I agree with you,

And this is the time where they called.

Yeah, they called.

That"s right. They called for help from the fpolice].
Mmm.

| At this point the psychologist enters the conversation and engages
the psychiatrist in a series of lengthy exchanges about the nature of
the patient’s family siluation and the patient’s legal status, When the
psychiatrist calls for a final formulation of the team’s recommen-
dations, the social worker offers the following “‘individualized

theorizing, ™|

Social Worker;

Psychiatrist:

1 was just saying how that his rebelliousness might
be a form of compensating for | |

Oh yes, Oh, well, yes. Yes, of course, it is. All
this . ..
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Social Worker: Carrying a gun may give him part of his manhood
|patient review 212].

Otten the reduction of nonindividualistic patient accounts seems
extraordinarity naive. The lpwer-glass male, who was asked what he
would do if someone started calling him obscenc names, answered
that it would depend on the gender of the name-caller. 1f it were &
female. he would tell her tn** shut her face.” It it were amale, he would
“have to get inlo il with him,” for such a person deserved to gel
punched. Rather than reading this as a ¢lass-based responsetodisplays
of gender and vielence. clinicians reduced this account to the alleged
pathology disguised beneath. The distinclion between males and
females was read as an indicator of an ambivalence toward women,
while ihe readiness o “'get into it™ with a male revealed that the
patient’s judgment remained impulsive,

Similar reductions o¢cur when patients present themselves as
political victims of exploitative institutional practices. The palient
who voiced concem over mistreatment after being accused of circu-
lating a petition that **undermined hospital poticy” found his account
reinterpreted as “indicative of some kind of marginal adjustment . . .
because he gives a good excuse for everything.” Olher stories of
medical. stafl, ot-hospital discrimination were taken as documen-
tation of rationalization and attempts to manipulate, After listening
to a woman's account of having been sexualily abused, one review
teamn decided that her story provided evidence of delusions and
projections of an unresolved homosexeal identity. The team ignored
the fact that this woman had actually testified at public hearings on
institutional abuse.

The preceding examples illustrate an intrinsic element ol the clinical
reading of dangerousness—the reduction ol acomplez social situation
to psychiatrized individuality. As wilh other interactional aspects of
the prediction process, it remains backstage, away from the public
cye. Never explicitly siated, it functions as an implicit guide to the
psychiatric construction of dangerousness. What are we to 53y now
that we have deconstructed this and other key etements of diagnostic
decision making? Are there ways to make this pracess better—more
effective, less atbitrary, more socially sensitive, mare just?

CONCLUDING REMARKS

The psychiatric prediction of dangerousness is a political act because
it invokes the power of the state to restrict the freedom of some of ils
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citizens (Bottoms and Broawnsword, 19831, Tt does 50 in the name of
an expert clinical seience. An analysis of the methodological proce-
durgs of this clinical science suggests that s claim to predictive
expottise 18 cmpirically enwarranted. Past research on predictive
outcomes suggest that at its best, it falsely overestimates violence in
approximately two out of three cases. My own tesearch on how
clinical readings of future vinlence are conducted suggests reasons
for this inaccuracy. Diagnostic judgments are seen as contingentona
complax process of social interaction wherchy clinicians consiruct
theories about the future lives ol patients based on present readines of
past records, These clinical readings are subsequently expanded,
modified, and justified as clinicians selectively guids the structure of
ps¥chiatricinterviews and negotiate with each other over such matters
as deferential status and the practicat and political consequences of
making a particular diagnosis. In the long run, however, all that
clinicians do concretely is cloaked in the objective-sounding language
of their final diagnostic report. 1n this text a multiplicity of social
faclors are reduced to an argot of individualized pathology. This is the
most important political consequence of the diagnostic process. Past,
present, and future behaviors are wrenched from their social context
and made over into simple, believahle siories of personalized disease
and biographical maladjustment,

In painting 1o the political implications of predictive psychiatric
work, T arm not suggesting that clinicians consciously victimize anyone.
deliberately suppress allernative readings of the nature of dangerous-
ness inils widersocial context. or act as intenlional gatekeepers of an
cxisting social order. These things happen independent of what clini-
cians intend. They are astroctoral consequence of a nearly exclusive
reliance on the medical model of social contral (Foucault, 1975,
1979; Coorad and Schneider, 1980). Clinicians themselves are
systematically socialized into a paradigm within which the world's
troubles appear as but so many pathological variants of a healthy
notmality and the conformity it connotes. My criticism is thus not so
much of clinicians as of that souially accepted logic that cquates
dangerousness with pathology and concenerates solutions to violence
within the therapeutic control of individuals. The current respect
sceorded ¢linical logic a5 a method lor predicting dangerousness has
severe consequences both for individual and social justice, Assuch. it
showld be abandoned or st least significantly modified. In closing, let
vs examnine proposed reforms at cach of these levels,
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THE REFORM OF CLINICAL PREDICTION:
ISSUES OF INDIVIDUAL AND SOCIAL JUSTICE

Current clinical methads of prediction are unjust because they
subject people to unproven and highly idiesyncratic readings of the
potential lor violence, There aretoday several proposals forreforming
the prediction process which, if implemented, should reduce the
arbitrary and capricious nature of clinical assessments. The first
involves a guaraniee of legal advocacy. This means that all final
decisions about whe is Lo he confined because they arce believed
dangerous should be made in a formal court setting with the availability
of full legal pratection and the possibility of 3 juried hearing. This will
reduce the discretionary reign of psychiatric opinion without elimi-
nating the value of careful clinical advice. Tt will permit psychiatric
professionals 1o be queried aboul the actual bases of their predictive
judgments and { not unlike this chapter) publicly deconstruet vnwar-
ranted clinical infarences.

The suggestion of advocacy and a juried court hearing is based on
ohservations of several Lima State cases in which patients appealed
recommendations made by psychiatric review teams, During these
proceedings, lawyers interrogated elinical “experts™ who had pre-
viously read patients as likely to be violent. The text of cne predictive
report stated that a paticnt was **a creature of pure impulse. with no
controls whatsoever, no conscignce, and no feelings of remorse or
sensibility,” and that he was “'immediately Jangeroustoothersand in
continued need of hospitalization in a maximum-security facility.”
Legal advocates countered this recommendation with evidence that
the patient “had not shown aggressiveness or assaultiveness™ during
his stay at the hospital. Hospita! staff testified that the patient could
be adequately cared for cutside a maximum-security institution.
Ciiventhis additional evidence, the court reversed the original clinical
recommendation for continued maximum-security confinement. In
this case the court widened its reading of dangerousness to include
more than the text of an expert clinical assessment, The institutional-
ization of judicial advocacy would ensure Lhat this would happen in
each instance. For certain allegedly expert clinical witnesses, this
may prove disconcerting, even discrediting ( Brodsky, 1972: 95}, For
patients, however, it wili increase the probability that thair cases will
pe handied in a fair and delensitle manner,

A second proposed reform is to limit predictive decistons to infor-
mation relaled to actual incidences of past violence. This more rigorous
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behaviaral standard for prediction bas several advantages, 1t utilizes
the single best predictive factor ( past behavior), more closely approx-
imates ""due process™ standards emploved by criminal courtts, limits
the discretionzry snowhballing of clinical theorizing, and provides a
visible measure of judgment that can be consented to or contested by
all parties in the predictive process. Evidence for the advantages of
such behavioral standards is found in observations of Alabama’s
Prison Classification Project, which made iudgments ahout the need
for maximum security for cach of the state’s nearly 4000 inmates in
1976 (Pfoht, 1979a, 1979b). In essence. Alabama classification
agents used a predictive model that attended only to the severity,
frequency, and recency of violent acts, Inasmuch as this model was
based on what semeone actwally did. rather than who clinicians
thought ane to be, it enhanced individual justice in the prediction
process itself.

A third reform has been proposed by Monahan {1981}, whosuggests
that the predictive accuracy of clinical assessments could be increased
by including information related to statistical baselinas of violence
and to socioenvironmental correlates of violent action. Also to he
considered are data relating to the availability of potential victims.
weapons, and alcohol. By incloding such additional ¢riteria, we might
reasonably expect a significant reduction in the discretionary seope
of current predictive technigues {for a related analysis, see Howells,
1983),

Monahan's suggestions represent an important step in widening the
social vision of predictive decision making and securing a more just
clinmical reading for individuals encompassed within that vision. In
terms ol social justice, however, neither Monahan's propasals nor
those concerning legal advocacy and behavioral standards go {ar
encugh. Considerthe statistical and sucioenvireonmental factors that
Monahan urges clinicians to incorporate within the assessment process,
These inclede data on past violence, age, sex. race, sociocconomic
status. and involvement with alcohol or opiates {Monahan, 1981
04-112).

What will clinicians learn upon considering such information?
Only what sociologically oriented criminologists already know too
well—that young rmales from lower-class backprounds are more likely
than others to act with direct interpersonal violence (Curtis, 1974).
How will such information be used? According to Manahan, it will
cnable clinicial professionals to better assist society in protecling
itself from the dangers of violence. This appears both true and untrue.
[t is true if prowetion refers only to the immediate apprehension of
persens with the highest short-term probability of assaulting others,
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It is untrue if social protection means also addressing structural
conditions that inerease the likelihood of vielence for “dangerous
populations™ as targeted by official statistical profiles, To predic-
tively consider this struetural side of the dangerousness question is to
raise issues of social as well as individual justice,

With regard to social structural variables, it is important to note
that not all predictive readings of dangerousness are as empitically
unsupportable as the clinical models examined in the preceding pages.
A sociological reading of aggregata rates of violence, for instance, is
highly predictive of the age, class background. gender, and ethnicity
of ihe typical criminal offender (Curtis, 1975), A recent study of
serious criminal violence in seventeen major .8 _cities revealed that
it is gven possible to predict reliably the typical timing, spatial, and
social context of interpersonal violence (Curtis, 1974), This cluster
of lactors can be read as an indicator of the potential for violence on
the part of young. lower-class malas wha are taught that they possess
symbols of power bul whose daiby life experience instrucis themin the
harsh lessons of a culturally nurtured political and economic dream
unshared by them {Curtis, 1975). The consequences of the anger and
frustration enpendered by such socially structured contradictions
may be read unambiguously in the lyrical prose of reggae singer Peter
Tosh when he sings, “['m like a stepping razor. Don't you watch my
size. ['m dangerous. ™

Searching for signs of individual pathological disturbance, most
variations of the clinical prediction model overread this simple mes.
sage. [gnored is the sacially structured political meaning of vialence,
T atn not romanticizing the violence of anyone. I am simply suggesting
that asociclogical reading of dangerousness sees things that & clinical
reading excludes. The meaning of individual aeis of violence varies
greatly. Ta one instance, viclence may represent a self-conscious
statement about intolerances in power, In another instance, violence
may represeni a passionate cry for power in the experience of its
absence. In either case, it connotes 3 world of contradictory human
action wider than the individualized confines of diagnosable psychi-
atric reality, To ignare this i2 to ignore those who benefit from and
those who suffer by the social structural conditions that promote
vialence. It is to ignore the experience of inequality and its resultant
frustrations and to ignore predictably dangerous social conditions in
favor of unpredictably dangerous individuals. This in itselfis adanger.

Ifthis danger is to be avoided, current strategies of clinical assess-
ment must be combined with the policy analyses of stactarally oriented
souiologists. This is nolta say that clinicians need become sociclogists.
It is simply to suggest that ¢linicians who recognize the utlility of
incorporating sacial variables into diggnostic judgments might logpi-
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cally exiend their diagnostic recommendations to include fundamental
changes in social structures that predictably inerease the likelihood
of violent behavior, This will facilitate a more comprehensive reading
of dangerousness, areading that clinically locates a person’s potential
lor vioience within the structured confings of society—a reading
sensitive 1o issues of social as well as individual justice.
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Chapter 10

DANGEROUSNESS OF THE
MENTALLY ILL AND INEBRIATES
IN CIVIL COMMITMENT

VIRGINIA ALDIGE HIDAY
EL1ZABETH M. SUVAL

Under civil law, the state’s authority o commil an individual invelun-
tarily Lo a mental hospital rests on both its parens pairios power (1o
proteet individuals incapable of taking care of themselves) and its
police power {to protect society ). Prior to relatively recent reforms,
parens pairige dominated civil commitment procedures and deeisions.
Attention focused on an individual’s sickness, incapacity, and need
fortreatment.! Accordingly. civil commitment was viewed as banefi-
cent and left in the hands of physicians.’ Where court officials were
involved, they penerally deferred to medical expertise (Contempo-
rary Studies Project, 1970; Dershowitz, 1968; Kutner, 1962; Litwack,
1974; Schetf, 1964; Shah, 1974; Wexlcr et al., 1971).

With the development of the mental heglth bar and extention of the
civil rights strugzle inic mental hospitals, patient advocates argucd
the essential punitiveness of civil commitment. By focusing on the
deprivation of liberty in inveluntary hospitalization and the abuses
thal occurred under the paternalistic mode] (Bezanson, 1976; Ennis
and Friedman, 1973; Kittrie, 1971; Miller. 19580; Morse, 1978
Steadman, 1979, Wexlar, 1981}, these advocates suecesslully direcied
attention (o the police power basis of civil commitment and the
necessity to resieain the power of the state over individuals, Accor-

AUTHORS NOTE: This research wat sipporied by Grane Na. 5-5304-MH-
F0I48 from the Cenrer for Suedies af Crime and Delinguency of the National
fastitute of Menial Healih,
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dingly, courts and state legislatures began io balance protectionof the
public against individual freedom. They established due process
rights forindividuals subjected to civilecommitment and limited invol-
untary hospitalization to those mentally ill who were dangerous
{Groethe, 1977 Ochberg and Brown, 1974: Schwitzgebel. 1981].
Both the new procedural requirements and the restrictive standard af
dangerousncss have effected a greater involvement of legal officials
and a reduced role of physicians in involuntary hospitalization
decisions,

As one would expect, larpe numbers of psychiatrists expressed
opposition to these changes inthe law.? Some opposed the due process
reforms because they resulted inhandling the mentally ill as criminals
and subjecling them to negatively traumatic adversary proceedings
{Kitiric, 197! Light, 1980. Scheflf, 1964; Slovenko, 1977} The
larger psychiatric response, however, has been against the dangerous-
ness standard because of fears that (1) the character of the poputation
of state mental hospitals would change and (2) persons in need of
treatment would be abandoned (Chodoff. 1976, Halleck, 1974
McGarry, 1976: Stone, 1975; Stromberg and Stone. 1983 Treffert,
1974; Treffert and Kroject, 1977},

Psychiatrists argued that if civil commitment cournts applied 2
vigorous dangerousness standard that screensd out all but the most
viptent cases, the character of patient populations in state mental
hospitals would drastically change. Patients would be more seriously
disturbed, mors difficult to handle, and require longer hospital stays.
The concentration of such persons in mental hospitals would create
havoo and destroy the ireatment environment{ Stone, 1975). Further-
mare, psychiatrists argued that most mentally ill persons do not
perform any overily dangtrous acts or threaten such acis, yet a large
number of them are unable to recognize their need for ireatment. A
dangerousness standard ignores the issue of human suffering and its
prevention by eliminating sech persons rom psychiatric care. Not
being commitabte, they would be lelt “to die with their rights on™
{Treffert, 1974; Treflfert and Kroject, 1977).

This chapter investigates the results of the dangercusness standard
using a large sample of ¢ivil commitment cases from one state witha
reform statute. T addeesses the twin issues of the dangerousness of
those being committed and the abandenment of the nondangerousness
mentally ill, [t also addresses the preliminary issuve ol the dangerous-
ness of those against whom civil cemmitment procedures are begun,
Specifically, we ask: How dangercus are those brought into court for
involuntary civil commitment? How dangerous are those who are
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committed to involuntary hospitalization by the courts? How do
vourts ruke in cases invelving nondangerous individuals? Are such
persons dismissed with no help?

We address these questions for alleped incbriates as well as for the
alleged mentally ill. Although the object of psychiatrists’ cancern
about the dangerousness standard is with the mentally ill, civil com-
mitment statutes often apply 1o alcoholics as well, reflecting the disease
image of alcohalism, Despite statutory identification of alcaholics as
appropriate for treatment through involunlary hospitalization, alco-
holism’s status as a mental discase has not been definitely established
and accepled by citherthe courts { Fingarette, 1975; Kittrie, 197 1) or
health professionals {Knox, 1971; Mewdling, 1974: Pemper, 1976;
Riley and Marden, }946; Sterne and Pittman, 1963). Because
gmhbivalence concerningthe disease model of alcohelism might affect
decisions in involuntary commitment proceedings, we separate the
alleged mentally ill from alleged inebriates in our analysis.

SETTING

[n North Caroling (General Statutes § 122-58), the commitment
process begins with a petitioner {any citizen} fiting an affidavit with a
magistratefclerk alleging that another individual {the respondent) is
mentally ill or inebriale and imminently dangerouws! 1o self or others,
I the mapgistrate finds sufficient evidence, he or she orders the respon-
dent to be taken in custody to a local qualified physician for an
examination. If the physician finds both mental diness/inebriety and
mnminent danger, the respondent is taken to an inpatient facilicy
where a facility physician must examine the respondent again. 1fthe
previouws Nindings are confirmed, the respondent is held for ohser-
vation and evaluation unti a district court hears the case (not lenger
than len days trom being taken into custody). 1F at any stage of the
process evidence of mental illness/inebriety and timminent danger are
not found, the respondent 15 Lo be released. Although four judpments
are made prior to the district court hearing, it is the court that is to
make the commitment decision on the basis of clear, cogent, and
convincing evidence presented during the hearing. Unlike California
and New York, adistrict court hearing is autematic for any respondent
belore he or she may be cormmitted. The respondent does not have to
petition for a hearing, Basic civil rights of notice, counsel, confron-
tation of witnesses, and appeal are yiven to the respondent
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PROCEDURE

From March through August, 1979, we observed invaluntary civil
commitment hearings throughout North Caroling. Using an extensive
checklist, two researchers in each hearing independently recorded
the content of statements by lawyers. judges. and witnesses, including
respondents, The checklist focused on efforis oflawyers and judgesto
ungover or refute evidence of dangerous acts, attempts, and threats,
After aday’s hearings, the two chservers reviewed their checklists to
make sure that neither had missed a motion, question. or piece of
evidence. MNotes taken during the hearings assisted in the review,
Researchers also used official court documents Lo obtain basic demo-
graphtc dala and informalion concerning the written atlegacions of
petiltoners and physicians.

From statements by witnesses, we recorded mention of any one of
five types ol overt behavier that might be considered dangerous
{physical attack, threat of physical attack with some action, threat of
attack without any action, attack on property, and unintentionnal
harm), aod of the abyect of that hehavior (sell, other, or both)." The
firstthree types of behavior were chosen because they place people in
actual ar potential danger of injury or loss of lile, Physical amack
includes any asgault, even il it were checked when it began. Threat
with some action excludes threats with attempts at physical harm bun
ingludes threats accompanied by any action that might permit the
threat to be carried out later, such as threatening suicide snd then
buyina rat paison, Threat without any aclion includes any stalement
of future action that might kill or injure a person, such as stating an
intent to shoot someone, Thoughts of suicide or of another’s death are
notincluded as threals. Property attack was chosen as a fourth oy pe of
dangerous behavior because it represents such a loss of self-control
and such irrationality that the attack could easily he turned against
persons. sothat they would be placed in fear that this vielent behavior
might be turned against them.” Unintentional harm was chosen as a
fifth type. eventhoughit is not an attack or threat, It can endanger life
andlimbthrough negligence or inability to avoid inflicting harm, such
as wandering down the middle of a busy highway or pouring gasoline
on 2 stove. Many siates include such gravely disabled behavioer in
their civil commitment statutes.

Obiject of behavior is important to our analysis, because crucial
diflcrences exist between the two objects of harm—self and others.
When psychiatrists predict that the dangerousness standard will lead
to filting stale mental hospitals with violent persons who are untreat-
ahle, they are thinking about persons who are danperous 1o others,
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Futthermuore, it 18 only in the case of danger to others that the state’s
police power constitutes the basiz of commitment. In the case of
danger to self, the stale’s power rests in its parens pairiae role of
laking care of citizens whao are unable to de so themseglves (Lynch v,
Baxley, 1974; see also Goode, 19753; Greenberg, 1974). Some legal
scholars argue that the incarceration of an individual, even in a
hospital, when society is not threalened approaches too closely viola-
ticn of basic freedom. Hence, involuntary commitment under parens
patriae should not be permitted; or, if it is allowed, it should be
timited o cases of suicide and to sell-mutilation attempts and threats
{Brooks, 1978: Greenberg, 1974).

Although dangerousness is only one of Llwo griteria for civil com-
milment, we shall focus on evidence of dangerousness and assume
that mentalillness or inebriety is establishedineach case. By law, the
court is to find fact of mental illness or inebriety as well as danger-
ousness: gencrally, however, the presence of either of these is not
questioned. A state of inebriety on admission is considered an obvious
and simple pbservation, and psychiatric diagnosis of mental illness is
considered in the realm of professional expertise. Almost never did
attorneys or judges challenge the state of inebriely on admisston or
the psychiatric diagnosis of mental illness given in testimeny or in
affidavit (Hiday, 1981).

In our anziysis, we first examine the distribotion of respondents
across type and object of dangerous behavior o describe the danger-
ousness of those brought inle the civil commitment process. Second,
wa examine court decisions within each category of dangerous behavior
tosee wham the courts are committing to involumary hospitalization
and whom they are releasing. [t should be emphasized that the dan-
perous behavior we describe is all such behavior alleped by witnesses in
court testimuny, iU therefore includes dangerous behavior that did not
reach the required level of proof {clear, cogent, and convincing) and
excludes dangerous behavior thal might have actually oceurred but
was not alleged in count. Failure to elicit witness testimony as to the
prasence or absence of specilie dangerous behavior makes it impossible
for the court to make a determination of a respendent’s dungerous-
ness independent of the psychiatric record.

SAMPLE

Most hearings were at state mental hospitals (831 .3%:); 10.9% were
at other inpatient facilities: and 7.6% were in county courthouses, Of
those hearings outside of state mental bospitals, 51.3% were in SMSAs,
25.6% inurhan countigs_and 23.1% in rucal counties {those containing




132 MENTAL HEALTH AND CRIMINAL JUSTICE

o place with 10,000 ur more population). Just over 17% of these
represented a change in venue from judicial districts with state mental
hospitals, We sttempted to ebserve all venue change hearings but
were unable to da so because of schedule conflicts, distance consiraints,
and natification problems. Hearings at state mental hospitals and in
countics with regularly scheduled involuntary commitment hearings
were sampled on the basis of convenience,

Cur sampte included 1135 respondents. Mean age was 43.4 vears,
with a range of 16 to 96. Few juveniles are included in our sample
because the statute speeilied a different, “*voluntary ™ procedure for
them. Almost two-thirds of the respondents were white, one-third
were black; less than 1% ware other. Median monthty income of
respondents was $303 . with a range of $0.00 to $6250; only 19.8%
were employed. However. income inflormation was available ononly
7.4% of all respandents and employment information ononly 27.1%.
Among those without income information, 3.1% were classified as
upper middle class by observing dress and speech or on the basis of
educalionfoceupation information. The rest were observed ta be
lower class or lower middle class.”

Of the 1135 cases, 45,3% had no formal hearings. When a
respongdent was already released, when a facility physician recom-
mended release or outpatient treatment to the court, or when a
respondent signed voluntary papers, the court either held no hearing
and signed papers ordering whatever the physicizn recommended
(25.9%. N = 294) or held a bricf hearing without taking testimony
{eom any witnesses{ 19.4%, N = 2204, Bometimes these brief hearings
were used to leciute the respondent about taking medicine, keeping
appointments with the mental health center, or contrelling behavior,
Ifthe family were present and oljected to relcase or outpatient treat-
ment, the court held a formal hearing, Comparatively few alcoholic
respondents received formal hearings, as many were dismissed from
the hospital after detoxification before the scheduled hearings, There
were 621 hearings with witnesses {49 9% had one witness; 32 9%,
two witnesses: 11.1%, three witnesses: and 4.0%, four or mare
wilhesses).,

In this chapter we will conline our analysis to the zllegedly mentatly
il and inebriate adults at initial commitment hearings with witnesses,
Rehearing cases—lihat is, cases of those who are currently involun-
tarily committed and being considered for a commitment extension—
are excluded because the great majority of Lthose we ohserved
represenited chronic cases ofelear dangerousnesstoself as defined by
atotal inability to care for their basic needs, Juveniles were excluded

-
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since most are “voluntarily” admitted and only aberrant cases come
undet involentary commitment procedures. Inclusion of these cases
would thus confound our analysis. We are lefl with 392 allagedly
mentally ill respondents. 1 29 allegedly inebriate respondents, and 22
alicgedly mentally ill respondents with a secondary diagnosis of
alcohelism {hereafier referred to as “dual diagnosis™}

RESULTS

Dangerousness of Respondents in
Civil Commitment Court

Table 10.1 presents the number of ¢ases with witness testimony
about respondents’ dangerous behavior by type and object, and by
diagnostie category. Since hearings often involved several witnesses
who testified about more than one episade of behavior, all witnesses
were counted equally in examining testimony in a case. Although the
categories used to classify behavior are comprehensive, they are nol
mutually exclusive, because witnesses could differ in their testimony
about whether a dangerous act occurred or whether a respondent
cngaged in more than one dangerous act. For instance, one withess
could iestify that the respondent threatened to beat up someone,
while a second witness testified that the respondent was a very gentle
person who never had threatened to harm another. Thus there wus a
total of 230 mentally ill respondents with aliegedly dangerous behavior
bul 386 allezations of one of the five types of dangerousness, 44 such
inchriate respondenis but 61 allegations, and 10 such dual diagnosis
respondents but 21 allepations.

Amongthe mentally (Il and dwal diagnostic categorics, threats were
the most frequently reported dangerous behavier, and threats without
any accompanying action were more than twice as frequently reported
as threats with some action to exccute Lthem. Physical altacks were
the next most frequantly reported, followed closely by unintentional
harm. Property attacks were the least frequently reported.

Compared with the mentatly ili. alcoholic respondeats had few
allegations of dangercusness, and their pattern of types of dangerous
behavior also varied. Only 34 1% of aleohotics had vvidence of
dangerous behavior, whike 58, 7% of the mentally ill had such evidence
ip < 001, difference of proportions). Nearly half ibe allegations
about alcoholics charged unintentional hacm {45 9%}, wheicas that
category constituted only 22.3% of allegations about the mentally iff
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fp < .001). Frequency of reports of other types of dangerous behavior,
however, lollowed the same progression among the inebriate as among
the mentaliy [l and dual categories.

From Table 10,1 we see that the primary hazard posed by respon-
dents engaging in attacks or threats was tothe welfare ofothers— 85 0%
afall allegations of attack and threats. Attacks and threats of injury to
self alone were involved in only a relatively lew cases—less than
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8_8% of all allegations of dangerous bebavior. Respondents who are
dangerous to self are much more likely to endanger their welfare by
grave disablement than by any other types ol dangernus behavior,
Harmful behavior of a single 1ype of dangerousness that endangers
both self and uthers is quite infrequent_although combined allegations
{for example, unintentional harm to sell combined with a threat
against ancther) resulted in similar proportions of cases with evidence
of karm directed toward both as toward self alone among mentally ill
respondents and as toward others among the inebriate and dual
respondents. In all, dangerous to self (alone) cases constituted 23.0%
of all mentally illcases withallepedly dangerous behavior, With inch-
riate and dual respondents, the proportion was greater (45.5% and
50.0%. respectively), Curtailment of the state’s abilily to intervens
in the life of a mentally ill or inebriate person whose only victim is
himself would thus effectively exclude a significant proportion of
respondents {rom commitment.

Pethaps the most important finding in this table is the large propor-
tion of respondents with no testimony alleging any of the five types of
dangerous hehavior (41 4% of the mentally ill, 65.9% of inebriates.
and 54.6%, of the dual respondents). 1L is especially important when
wne considers thal the easy cases are disposed of prior to reaching
court by prehearing agreement between psychiatrists and counsed for
release, outpatient treatment, voluntary hospitalization, or some
other alteroative to involuntary hospitalization, Itis the more difTicult
cuses—that is, cases of respondents who the psychiatrist thinks meet
the criteria and need involuntary hospitalizalion—uhat get a formal
courl hearing.

COURT DECISION BY DANGEROUSNESS

Tahle 10.2 presents the court decision by each type of alleged
dangerous behavior and by mention of the object of such behavior
within diagnostic categories, Of cases with evidence alleging one or
more of the five types of dangerous behavior, 66, 1% of mentally ill
respondents, 36.4% of inebriate respondents, and 70.0% of dual
respondents were committed (difference between mentally ill and
alcoholic respondents, p <2 001, The kighest commitment rate for
all diagnostic categories came in cases in which there was testimony
of property attack (72.5% among mentally ill respondents, 30.0%
among inchriates. and 75.0% among dual respondents}, and, for
mental illness and dual categories, of physical attack (¥1.9% and
66.7%, respectively). The lowest commitment rates came in cases in
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whichtestimony ol threats was given, Under all behavioriypes except
for unintentional harm, there was a tendency for behavior directed
against self to have lower proportions committed than dangerous
behavior directed against aLhers or against both self and others,

Because both the total namber of allegations of dangerousness for
zlcoholics. and of cases of dual diagnosis. are small, considerable
caution is needed in interpreting the findings. However, it is striking
that for alcohodic respondents, the commitment rates were precisely
the opposile of what would be expectad if commitment were assumed
ta ke most likely for the most dangerous behavior, Only one of the six
inebriates who allegedly engaged in a physical attack was committed
{16.7%}. and only one of the five inebriates who threatened with
action {20} was commitied. [n both instances the attack or threat
was direcled againsl ancther person, Highet rates of commitment
prevailed in cases alleging unintentional harm (50.0%). These find-
ings suggest that more serious attacks by alcoholics against others are
processed thraugh the criminal justice system.

In conirast to mentally i1l respondents, alcoholics were more likely
to be committed if they were reported to be dangerous only to self
{40.0% ) than if they were reporied to be dangerous to others {16.7%:).
As wilh the mentally ill. being dangerous to both s¢lf and others is
rmore likely to result in commitment than being dangerous toward
either for both the primary and secondary diagnosis of alcoholism.

Noncemmitment with Allegations of Dangerous Behavior

While there is a positive association between involuntary commit-
ment and evidence of dangerous bebavior, the assaciation is far from
perfect. Why were some respondents not committed when there was
testimony of dangerous behavior (N = 175)7 One reason is that the
gvidence may not have reached the level of proof statutorily required
from commitment—""clear, cogent, and convincing.” A second reason
iz that in some cases the psychiatrist testified that the respondent was
no longer dangerous or that the person couid be treated outside the
hospital, often because he or she had become stabilized on medica-
tion. In 5.4% of the cases of mentally ill and 38.1% of the aleoholic
respondents with evidence of dangerous behavior, the psychiatrist
recommended ejther release or aless restrictive alternative Lo commit-
ment. A third reason is that in some cases the respondent’s counsel
persuaded the court that special circumstances had caused the client’s
unusual behavior, that the client was no longer dangerous, or that the
client could obtain adequate help cutside a mental hospital. Besides
official commitment to outpatient treatment, the court often infor-
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mally agreed to an alternative treatment but did not formally write it
in the court order.

Far alcoholics, decisions to release despite testimony of danger-
ousness reflect the interpretation of imminent dangerousness as just
that. Al aleoholics were detoxed. and most were no longer dangerous
by the time of their hearings. The disoriented individual who was
admitted to the hospital in a drunken stuepor had changed to a saber,
rational respondent in court. Of even preater significance in accounting
forthe release of some ingbriates, despite evidence of dangerousness,
is the perceplion on the part of some judges that mental hospitals are
not appropriate treatment locales for alecholics (Suval, 1981a). This
perception is related to the beliefthat alcoholism is not a disease and/
or is not amenable o tremment by medica! personncl withoot the
coopetation of the respondent. Some jedpes indicated that they were
less convinced of the efMicacy of hospitalization as treatment for
alcoholics (compared withthe mentally ill) by such statements as, Tt
won'tdo any good to commit him™ and ““The Alceholic Rehabilitation
Center (at the state hospital)is 2 waste of time.”” When judges did not
feel that hospitalization was helpful Lo an unmotivated aleohelic,
they simply ordered release. Where alcoholism is complicated by
mental illness, judges are more willing to commil, perhaps reascning
that if tha hospital can’t do much Lo help the aleoholism_ it can treat
the mental itlness.

Commitment without Allegations of Dangerous Behavios

Why were respandents without witness testimony of any of the five
types of dangerous behavior commiited by the court (N = 23%)? For
some of the mentally ill, there was evidence ol a recent onset of
nondangerous deviant behavior such as pouring stove-heated water
an plants, being node in the house, and running and bumping iato
things{23.8%). Suchbehaviorcan be annoying and distuptive. but it

is not imminently dangerous by the definitions used kere. Given the

public*s fear of the mentally il] and the association of dangerousness
and unpredictabilily with mental illness (Fracchia et al.. 19762
Sicadman and Cocozza, 1978, Nunnally, 1961. O'Mahony, 1%79),
il is not surprising that relatives of these deviants become concerned,
interpret their behavior as dangerous, and begincommitment praceed-
ings. [n cases of mentally ill respondents who have been previously
dangerous, relatives may see such deviance as a first step toward one
ofthe five types of dangerous behavior (and it may be). The court may
be persuaded of a mentally ill respondent’s dangerousness in such




Hiday, Suval / Dangerousness in Civil Commitment 13e

cases. Sometimes there is evidence of the onset of bizarre actions due
tothe respondent’s not taking his or her medication. With a history of
past dangerousness, the court at times decides not to wait for a
dangerous zct and orders commitment,

In the case of most mentally ill and dual respondents without
witness testitnony alleging any of the five types of dangerous behavior
(B9.9%), a psychiatrist’s affidawvit lists lacts indicating dangerous-
ness,” that is, mentioning one of the five types of dangerous behavior
used in this chapter. The statue allows such decumentation into
evidence iftherespondent does not wish to cross-examine his psychi-
atrist, Seldom did respondent’s counsel challenge the psychiatrist's
indications of dangerousness in the affidavit (4. 2% of mentally il and
duai cases), even though these affidavits did not always contain the
legally required Macls indicating imminent danper.'® At the state
mental hospitals where there was an attorney representing respon-
dents in civil commitment cases full time and where psychiatrists
could easily be called to court, respondents’ counsel ofien did not
wish to have the psychiatrist lestify. Counszel had already talked o
the doctor or a stafT member and either knew that his testimony would
be identical to what he wrole in the affidavil or that he would give
evidence even more damaging to the respondent._ In the first instance,
gounsel digd not want bo bother the psychiatrist unnecessarily: in the
latter instanee, counsel wantedtokeepthe more damaging facis out of
evidence.

Oetside of state mental hospitals, acceptance of the psychiatrist’s
affidavit for facts of dangerousness had a different basis. Counsel”’
tendad to stipulate to the physician’s affidavit in a ritealistic manner.
Both counse] and judge tended to accept the medical affidavic as
evidence of mental illness and imminent danger. As reportedin [owa,
they viewad it without “even the slightest degree of skepticism”
{Stier and Stoebe, 1979 1 390: see also Hiday, 1977b). It may have
been that most affidavits were aocgurale in their deseription of dangerous
behavior and there was nothing to gain by questioning the psychiatrist
in gourl; we will never know. Given counsel’s general failure 1o
interview psychiatrists, petitioners, or other witnesses prior to court
hearings, and frequent failure to interview respondents (Hiday, 1982),
there is no means by which the court can judge their accuracy. Also,
given the brief psychiatric examinations and respondents” often oo
exhibiting one of the five dangerous types of behavior during the
axamination, psychiatrists are taking the word of other persons
on facts of dangerousness. Thus, in accepting the psychiatric affidavit
as evidence of dangerousness, the ¢ourt is really accepting the word of
someone other than the psychiatrist.
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Alechotics were less likely than mentally iHl or deal respendents to
be committed without testimony of dangerousness{12.9% compared
with 34 4% p<7 001}, just as they were when evidence of dangerous-
noss was present. Conclusory statements in court may have influenced
judges: half of those committed without evidence of dangerousness
were said 1o bz in need of treatment and/for to have been previously
hospitalized.

SUMMARY

The data in this study, which were collected from witness testimony
in court heatings, do not support the apprehension of psychiatrists
that the dangerousness siandard, especially an overt behavioral
standard as used here, would lead to a large increase of viclent
patients in state mental hospitals, They also do not support psychia-
trists” fears that the danperousness siandard would lead to the
abandooment of persons in need of treatment. Instead, the dataindicate
that{ 1 ymost respondents who are involuntarily hospitalized in initial
civil commitment hearings do notseem, on the basis of court testimony,
ta be violenthy dangerous to society {indeed, respondents civilly
committed are nol a2 hiphly dangerous groep, much less a highly
vialent one): and (2} those who are very sick. who might “die with
their rights on'” were they released under a dangerousness standard,
are not being released, Even with an overt behavioral criterion of
dangerousness, such persons tend to fit the dangerous-to-self category
of grave disablement.

Our data also indicate differences in the processing of alcoholics
and the mentally il in involontary commitment, Alcoholics are tess
likely than the mentally il to receive formal commitment hearings. to
have evidence of dangerous behavior presented in court testimony
and to be hospitalized inveoluntarily. Further, the compenents of
dangerousness associated with commitment lor gach category differ
insome respecls, Respondenis who fall in the dual diagnosis catepory
tend to be processed more like the mentally ill than are inchbriates,

DISCUSSION

Fears of a concentration of violent patients in state mental hospitals
seernt (o be based on a definition of dangerousness as assaultive
behavior directed toward others: but as we have seen., most dangerous
behavier of respondents and of those committed is not assaultive,
Even when it is, very littte harm results becawse the threat is not
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gxeculed ar the assault is checked before much harm is done (Hiday
and Markell, 1981), Other court studies have also concluded that
civil commitment paticnis are not a violent lot {Hiday, 197 7a; Stier
and Stoebe, 1979 Warren, 1977, 1982), Furtherevidence that these
fears are ill-founded comes from hospital studies reporting that eivilly
committed patients are not particularly dangerous to others { Rubin
and Mills, 1983} and that rates of assaultive behavior are not signifi-
cantly greater among patients involuntarily admitted than among
those vohuntarily admitted (Tardiff and Sweillam, 1982 Tardiff,
1982; Yesavage et al.. 1983). None of these studies, including our
own, deny that some civilly committed patients are assaultive,
dangercus to others, and difficult to handle on the ward; but they do
refute the belief that the danzerousness standard witl eventuatein the
destruction of the treatment environment by the accumulation of
excessively aggressive patients.

Fears that respondents nod committed would not obtain treatment
seem to be based on the idea that menial hospitals are the only
providers of psychiatric care. They overlook the expansion of psychi-
atric services in community mental health centers, and in general
hospitals, that preceded civil commitment reform {Kramer, 1970,
1976}, Furthermore, court decisions and many state statutes require
the usc of the least restrictive alternative 1o involuntary hospitatization
such as voluntary hospitalization, outpatient treatment, and nursing
home care {Chambers, 1372, Hiday and Goodman, 19382; Miller,
12800, Those nod commitled inour study were not all released outright.
The court ordered less restrictive alternatives for 5 6% ol the mentally
tll respondents with evidence of dangerous behavior and for 2.4%,
without such evidence, compared with 13,6% of the inebriates with
evidence of dangerous behavior and 10.6% without such evidence,
Generally the alternative for inebriates was voluntary hospitaiization
in an inpaticnt aleoholic rehabilitation facility or cutpatient commit-
ment to an alesholic rehabilitation program at 2 community mentai
health center. For dual respondents, 10.0%: with evidence of dan-
gerous behavior and 8.3% withoat such evidence were ordered to

an alternative.
Even when the court released respondents, it ofien recommended

outpatient treatment. Despite the 1aw™s emphasis on the police function
of civil commitment and the dangerousness standard, judges were
sensilive torespondents” need for treatment. Not infrequently, before
releasing respondents judges lectured them on the need to take their
medication and follow o doctor's orders so as not to 2nd up in the
hospital and in court again. With inebriates, there was somelimes a
further admonition “to hehave yourself”” Court lectures coupled
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with treatment received during observational hospitalization increases
the likelihood that released respondenis will obtain assistance from
maental health facilities in the community.

Implications |

Attorneys and judges are not a callous lot, vigorously applying
legal procedures and criteria with no regard to the plight of the sick
who are nondangerous. Nor do they atiempt to replace psychiatrists
in their diagnosis and treatment of mental illness. Indeed, attorneys
and judges in our study tended to defer to psychiatrists in their ungrit-
icat acceptance of psychistric diagnoses of mental iliness and of
psychiatric recommendations for treatment. Even the attorneys, who
are civil liberlarians and assume an adversary role in attempting o
prevent the involuntary hospitalization of their clients, respect
psychiatrists as mental health experts, accept the medical model of
mental illness, and recognize mental hospitals as treatment ceaters
{Hiday, 1983). However, they also respect the law. and as officers of
the court, they are hound to follow it in applying the dangerousness
standard.

The reform procedures that expose respondents to these attitudes
of attorneys and judpes thus reinforce psychiatric treatment when the
decision is inpatient or outpatient commilment, Additicnally, the
court hearing itself, with its dignitvy and calm weighing of evidence,
especially of behavioral evidence of dangerousness, probably rein-
forces psychiatric Ireatment { Sata and {oldenberg, 1977). Seen in
this light, statutory reform has had the unintended conseyuence of
making respondents more appreciative of psychiatric anthority and
more accepling of the legitimacy of their own involentary treatment.

Although alcohalics are not likely to be committed o involuatary
hospitalization, the civil commitment law is providing treatment to
aleoholics who do not voluntarily seek help by deloxifying them while
they are held prior to court hearings. This is a useful and necessary
service for both individual health and safery. and lor Family and
community well-being, Furiher, the law provides the possibility of
gontinued treatment if justified in court while permitting the release
of most respondents after detoxification. It also allows the judge to
arder allernatives to involontary commitment. The fact that most
aleoholic respondents are reteased after detoxification reflects doubts
as to the applicability of Lthe disease model to alcoholism and the
efficacy of cerrent treatment modes bevond detoxilication {Suval.
{981}, These doubts are also reflected in the small number of cascs |
in which less restrictive alternatives 1o hospitalization are ordered,
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As long as no effective forced treatment exists to cure alecholism,
courts will probably continugto release inebriates following detox ifi-
cation, and chronic aleoholics will probably continue their procession
through the hospital's “revolving door ™

Although givil commitment statetes provide for the same danger-
ousness criteria for involuntary hospitalization of both the inebriate
and the mentally ill, in practice the law is intcrpreted differently,
Cleariy . the emphasis is on the use of invelentary hospitalization for
crisis intervention ratherthan for long-termtrealment, This emphasis
can. at a minimum, provide support to the family facing a crisis
brought about by an inebriate on a drinking binge (in 71% of all cases
in our study involving alcoholics, the petitioner was a relative),
Hospitalization affords a relatively safe environment (especially
compared with the tradilional alternative lor the public inebriate, a
1ail*"drunk tank™ ) in which the alecholic can dry out™ and Lhe family
can regroup, This provision is especially important to low-income
fatnilies with lfew resources who are living under crowded and marginal
canditions, and it may reduce the incidence of intrafamily violence.
State hospitals, of course, can and doprovide the setting forinvoluntary
hespitalization; but increased availability of local mental health
centerswith inpatient facilities might afford a more appropriate alter-
native, Alcoholics who engage in serious offenses while intoxicaled
will probably continue to be processed through the criminal justice
system rather than the invelontary commitment procedure: there-
fore, the availability of involuntary hospitalization will nol remove
responsibility Irom jails for providing appropriate facilities during the
drving-nut period,

The more controversial aspect of alcoholism is the appropriatenass
of the involuntary commitment procedure for retaining alcoholics
after they are sober. The literaiure provides little support lor the
efficacy ol Lreatment under either involuntary or voluntary conditions
(Meidling. 1974; Moore and Buchanan, 1966}, Judges scem to be
responding tathis lack of support by releasing most aleoholics, Many
are aware of dilferences in the treatment of the mentally ill and the
inebriate and feel that these differences should be refllected inthe law,
Ln our study, 6165 (N = 44) of the judges who presided over hearings
that we observed agreed that the involuntary commitment law should
te changed. However, the reasons given for this belicf varied widely
and refected a lack of consensus on the nature of alcoholism and the
useflulness of hospitalization. Some judges wanted Lhe law changedto
make commitment of the alcoholic easicer, commenting that it iz
difficult to keep the alcoholic confined beyond the drying-out period
because dangerousness is hard o demonstrate onee even temporary
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sobricty has been achieved. Others felt that the baw should be different
because the alcoholic's problem is different, and that the purpose of
involuniary hospitalization should be simply to dry out the aleoholic.
Scveral judges remarked that alcoholism is asickness but is not iden-
tical with menial illnezs, Among advocates and opponents of changing
the law, some doubts were expressed as to the appropriateness of
mental hospitals totreal the ingbriate; however, there did not seem to
be an effactive alternative to offer in place of hospitalization,

While the data from this study indicate that the very sick mentally
ill are not being abandoned. we still know little ahout what happensin
the community to respondents who are released. Ner do we know
what happens to those ordered to outpatient commitment. Too often
communication between Lthe hospital and community mentat health
cenleris minimal, and court findings are nat likely v be conveved to
center personnel. Those stabilized on medigation at the time of a
hearing may stop Laking their medication outside of the hospital, in
which case their psychiatric symptoms reappear and Lthey may become
dangerons again, No empirical data exist to ascertain how often such
a scenario occurs. We did observe a number of cases with testimony
alleging that a respondent had been *"doing fine’” until he quit taking
his medication, at which time his behavior hecame bizarre and/for
dangerous. Civil commitment courts could use an effective follow-up
system that would provide communication as well as monitoring and
enforgement of outpaticnt commitment orders. If there were civil
commitment court personnel equivalent to criminal court probation
ofTicers, it would be possible to monitor respondents in the commu-
nity to assure continuation of their medication, and this would
probably gofarin alleviating the problem of recurming dangerousness
i Chambers. 1972).

[F respondents not hospitalized are simply left on their own 1o
cbtaintreatment in the community—even when ordered into outpatient
treatment—and dao not obtain help, they may be arrested and incar-
cerated in ajait or prison, Some have arguedthat ifsociety cannot get
ridd of its troublesome menthers in mental institutions, it witl force
them into the criminal justice system {Abramson, 1982; Lamb and
Grant, [982; Rachlin and Rachlin, 1975; Stone, 1975; Whitmer,
1980). Empirical evidence for this proposition is not clear (see Chap-
ter 3. this volume). There is a need for a study that will follow
respondents not inveluntarily hospitalized by the court to ascertain if
they are later diverted to the criminal justice system for the behavior
that had caused others to petition far their involuntary hospitalization.

The recent reforms in civil commimment eriteria and procedures
have brought about substantial improvements in individoal liberty
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and have corrected the major gbuses of paternalism in most s1ates
where they have been investigated ?? But while these laws have made
it less likely that the nondangerows mentally i1l and nen-mentally ill
devianis are ingarcerated indefinitely in mentzl hospitals, and while
the expansion of mental health services has made it more likely that
the nandangerous mentzlly 1H will obtain treaztment outside of mental
hospitals, there are still sick persons who suffer a lifetime in the
community without any treatment. or who go without treatment until
their condition deleriorates 1o a siate ol dangerousness. Mental health
practitioners, lamily members, and other concerned citizens, there-
fore havebeen active in pressing for legisiation that would bring help
lothese individuals, Much of their pressure has been directed toward
broadening the dangercusness criterion for inveluntary hospitaliza-
tion. They have been successful in Washinglon State, which made
mare inglusive the statutory definition of “gravely disabled™ and
*“likelihood of serious harm™ {Durham and Pierce, 1982}, Such
changes should be monitored Lo ascertain their effects on individuals
and on hospital populations.

Some pressure has been direcled toward securing aliernative paths
lor forced treatment. This has been successful in North Caroling,
which recently passed legislation o ailow outpatient commitment of
the nondangerous mentally il whe are capable of sorviving in the
commanity with avaifable supervision, who are unwilling to accent
psychiatric treatment. and who have a history of dangerousness when
they failed 1o follow a treatment regime. The results of this new
lezislation should be studied, as it offers the potential of satisfying Lhe
concerns of both individual Ireedom and the alleviation of human
suffering.

NOTES

1 Despire this fecws, there have baes many violatons of s underlving philasophy .
suich 8 use of commatment 1o get Tid of annoying deviants, neglest, and even abosive
treatment of those commiiied §Kerae, 1971,

2. T03s Nk aiways paychiateists who wre the metical dociors iote whose kands the
cummitiad are pliaced,

3, Mot all psyehimrists have een upposed (o the chanees in dbe law (ses Halleck.
1580; Kohle et al., 1978; Rohitsher, 1978, 1980 and $aia and Cioldenberg, 19770

4. InCrctoher 1979, afterwe completed our court observations, the Morth Caraling
{ieneral Assembly removed imminent from dangerous as 3 criterton for commitment
IMCGE § (22580 11 [Supp. LYTY))L

5. Hearines are in the judicial dastrict of e inpatient facelity unless a respondent
rereests k change of venke to the county ab petion when w0l m e same judicial
digtrict, ICnnt taken toone ofihe four state mental hospitals. a tespondent may betaken
1o g Yelerans Admmistration, private, ot county hospital, ifhe orshe, cespectively, is &
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veteran, checses to pay for privaie hospaabizstion, of is 4 resident of a county with
public psychiatric hospital beds appraved for such use. Hearings held at state mental
hospitals and at three other judicial disteicts with inpatient facilities are in A gonferenee- i
type room &l the Tacility. Hearings for aH other respondents are held in 2 coumy
courthause, vome in closed courraoms. and some i ajudec’s chambers. Ar cach slare
mentel hespital, there is one full-time attorney assigned te represenm all involuntary
admissicns in the commitment preacess, while motherjudicied disteices . cou - appoimded
attorneys or puilic defenders are assigned 1o cepresent respondents. Privale eounsel,
of coorse, ¢an be bared 1o replace Lhe peblic counsel provided.

4. We alsw recorded the frequeney . recency, and seriousness of such behavinr, bul
we will not wse these owher dimnensions of dargernusness inthis anaiysis. For 8 discas-
sivm uf the developmend of the legal components of dangerowiness and their distrihulion
in vur gample, see Hiday and Markell (1981,

7. Propeny attack has been disputed as a eriterign for inveluntary commitment,
Hawaii's involuntary commilment law specified dangerowsaess io property ((hat is. I
“infHctng damage W any property mamannerwhich consiilwlies 26rime ™) a5 a grownd i

for commitment {1976 Hawaii Sess. Laws Act 130 5 1.3 but 1kat ground was held
Uneonsrituticnat (Surukiv Ywen, 1957), Properly auack that may eesuli o anjory tae
Persomws wis mol al issue,

%. Most respondents were lower class as manifested by uneducated speech, but a
ferw respandents andfor thetr relatives were noliceably differeat in being college
coduvaled, in a professional of manaperisf ocedpation, well spoken farticulale lestimneny
withcoerect grammar and abstract concepts . andfor clothed ina tailored soit/dress as
warn by coud officers. These respondents were coded upper middée class,

¥ OMN.CG% 4 [22-58 Irequires that the petition include Facts indicating danper-
owsness, Facts'" ona petiaan, however, are anby hearsay in court. Counsel may insist
that, far danaerous behavier e become evidence for myvelunfary commiltment, a2
wilness must testily ta it in court. There were cases of respondents” being releazed
becagse g ohe appearad in court who had Mirsthand knowledge of their dangercusness. l

1. Facisindicating imminent danger were missing in 1001 percent of the cases. We
WLIE SOnsCTY glive in making ourmdgment of whether the psy chiatrist gave the reguired
suppiarting facts for imminent danger; thuy 8 siatement that a respondent attempicd
suiride, omitting a description of the behavior Lhat constitated Lhe stlempt, was jugdeed
as suppsrting facts. Alse, we jwdged deseriptions of threatening and assaultive behavior
o seen by the psyehiatrise hut tobd tohim by athers as supportine Facts, A diapnosis, or
facts mot indicating dangerousness in gnd of themselves, such g “can’t sleep™ and
"takes baths incessanily™ were not judped as supporting facts. “Someimes the
psychiatrist kefr the box tor these Jacis blank.

11. All counsel nutside af the four state mental hospitals were cither putlic defenders
ur court-appoinled except seven who were privately relained.

12, Imsome states the relorms have oot been camied oul in practice ot have tieen
only partially Tollowed (see Ster and Stoebe, 1979 Zander, 19763,
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THE MENTALLY
DISORDERED
OFFENDER:
CONVICTION,
INCARCERATION;,
AND PAROLE

This seciion cxamines the treatment of the mentally disoerdersd
offender at three differem points in the criminal justice process:
defense (specilically. the use of the insanity defense). the incar-
ceration cxperience, and probation and parole.

Mo other area in mental health law has drawn as much cantroversy
as the use {or, more accurately, the alleged misuse) of the insanity
defense. The pubiic erroneously perceives the insanity defense to be
both commonly invoked and frequently successful. Their qutrage,
spurred by John Hinckley's acquittal for shooting the President, has
resulted in numerous modifications in current legsl standards,
critetia, and procedures governing the insanity defense. 5ales and
Hafemeister's chapter goes beyond mere polemics, and examines the
empirical research vis-a-vis the insanity defense. They arpue that al-
though much of the research has focused on issues important to the
lay public{for instance, investigations of the characteristics of NGRI
acquittees, and postacquittal treatment and recid ivism). the research
has lailed to address critical legal issues central (o the development
and implementation of & rational legal policy.
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Chapter 12 examines the convicted mentally disordered offender,
LInbeknownst to the general public, one of the largest categories of
mentally disordered offenders are those wha have been convicted of a
crime. are incarcerated. and sufler irom mentat disorder. This chapter
presents the results from a national survey of Department of Correction
personnel. The authors assessthe perceptions of these on-line workers
concerning the prevalence and treatment of mentally disordered
prisoners. This study shows that greater resources must be allocated |
to develop wreatment programs within prisons in order to provide
humane trestment to all prisoners who are suffering from a mental
1 disorder. Without adequate resources, only those who exhibit the
more visible sympioms of mental iliness (that 1, persans who are
behavior prohblems} will receive Lreatment.

Perhaps the least investigated area in mental health and criminal
justice is the probation and parole process, This omission may be due
in part to the fact that mentally disordered offenders rarely receive
probation; they are most often found incompetent and are treated via
the commitment process. SBimilarly, parole boards are usually loathe
to grant parole to persons suflering from severe mental disorder,
believing that an offender having difficulty living in a correctional
facility will be unable to adjest to the outside world. Nevertheless.
nonpsychotic symptoms (such as personality and substance-abuse
disorders) are eritical in determining both probation and parole deci-
sions. Moreover, correctional s1aff act very much as mental healeh 1
workers in maintaining their ¢lients in the community.

Chapter 13 details the existing literature relating to these issues. In
[ 80 doing, the authors pose some intriguing questions pivotal Lo the
; probation and parole system.




Chapter 11

EMPIRICISM AND LEGAL POLICY
ON THE INSANITY DEFENSE

BRUCED. SALES
THOMAS HAFEMEISTER

In light of the recent attempted assassination of President Ronald
Reagan and the subsequent trial of the accused, John Hinckley. the
insanity defense has once again emerged as a major legal policy issue
and the focus of significant public attention. As aresult, Congress and
a number of state legislatures reconsidered their then current laws,
and many states substantially revised their approach to dealing with
the mentally disordered oftender.

Despite this rush Lo action, it has become obvious that there is too
little empirical evidence on issues surrounding the insanity defense,
and what thers is has not made its way into the hands of legislators. or,
iFreceived. is not being used in the formulation of new publie policies.
Cleatly, the misuse and nonuse of relevant social scientific infor-
mation by legislators is a critical issue that begs for systematic study
{Massad et al., 1983; Saks and Barron, 1580}, Yet perhaps of equal
impon for discussions of the insanity defense may be the fact that
what research there is has not addressed many of the critical 1ssues
that are contained in legal policies on this topic.

Forinstance. consider the recent American Bar Association (ABA}
position on insanity, Among alher things, it proposes a new formula-
tion of the insanity standard which is more restrictive than the mosn
widely used standurd today. If adopted, or il a state currently uses a
farmulation Lhat is of equal or greater restrictivenass, theo the ABA
pusition would place the burden of proving sanity on the prosecution.
If a state refuses to adopt this new standard and maintains a mora
liberal formulation, then ABA recommends that the burden be placed
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on the defendant to prove his or ber insanity. Some argue that the
burden issue is strictly a lepal-normative one and that social scientists
shouldnot be commenting on it. This assamption is invalid, however.
The ABA position is shifting the burden depending on the legal
standard for jnsanity. I the standard is 1oo [oose fram the ABA
perspective, they attempt to compensate and decrease the probability
of acquittal by placing the burden on the defendant. If, on the other
hand, it is restrictive, then they assume thal acquittals by reason of
insanity will be radically reduced. Hence, they feel that shifting the
burden to the prosecution is a fair way to compensate the defense bar
for allowing this measure to be adopted. Their assumption here is that
giving the prosecution the burden will make the defense attorney’s job
easier, make the prosecution’s more difficult. and increase the prob-
ability that the defendant will be acquitted. Whether shifting the
burden will change the probability of acquittal is an empirical issue
that needs to be addressed and whose impact needs to be made
known. Suchinformation, if reliable and valid. should provide part of
the factual forndation to guide legislative decisions on this topic. As
vet, however, there is no direct rescarch an the issue.

An assessment of the current research an the insanity defense and
its relevance to critical legal policies is therefore needed. This chapter
will focus an this concern, The second section reviews the empirical
literature, organized by the conceptual topics it addresses (Pasewark,
1981, and Steadman and Brafl. 1383, also provide reviews in this
arca}. The third section focuses on the relevance of this research to
critical legal policy ssues,

REVIEW OF EMPIRICAL LITERATURE

Perceptions and Use of the NGRI Plea

One major series of swudies has been conducied 1o discover how
frequently various graups think the NGRI plea is eotered and how
often they think it has been entered successfully {Pasewark and
Pantle, 19749, Pasewark and Seidenzahl, 1979; Pasewark ot al..
L981). Estimates on these lwo itemns were gathered lrom Wyoming
college studems, state legislators, community and state hospital
mental health personnel. and the residents of two Wyoming com-
munilies. Each group grossly overcstimated bath the frequency and
success of the plea. In Wyoming during the two-vaar time period
considered {in the carly 19703), only 102—tess than one-hatl of one
percent il the 22,102 defendants charged with a felony—entered an
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insanity plea. with only one defendant being successful in the use of
the plea (& success rate of 1903, The students estimated that an NGRI
plea was entered in 37% of ali cases, the legislators said 21%, the
residents of the two communities guessed 43%, the state hospital
professional stafl did Lhe best at 13%, while Lhe s1ate haspital aides
did the worst &t 57%. As for the success rate of those entering the
plea, the stodents coniectured a 44% success rate, the legislators
40%, the community residents 38%, and the community mental
health center professionals 19%, The authors suggest that the wide-
spread publicity given by the media to such cases may be responsible
lorthese findings, In addition, these surveys showed that many of the
respondents were vnfamiliar with the mechanics of the NGRI plea.
and, withthe exception ofthe legislative group, the majority expressed
disagreement with the underlying philosophy of the NGRI plea and
favored its elimination,

As for the actual use and success of the NGRI plea, there are few
comprehensive data. Most reports are limited to brief intervals taken
during ditferent time periads in different jurisdictions, Yet, what data
there are conform to the Wyoming report noted above and suggest
that the number of cases in which the defense has been raised, let
alone sucgessfully pursued, ts quite small. For example, Criss and
Racine (1980 cite an unpublished paper that posits that substan-
tizlly less than 1% of all American criminal cases raise the issuc of
insanity. Astosuccess rate, it has been reported that New York State
had 25 NGRI acquittees in 1973, 37in 1973, 55in 1974, and 61
in 1975 —amazingly low nombers in light of the large general and
criminal population within that state. Pleading practices made i
unfeasible to determine how often the plea was actually made, and
thus the statewide success rate of Llhe NGRI plea was not ascertained
{Pasewarketal., 197%9a). However, another study focused on a single
county in New York {Erie County), allowing the zuthors 1o overcome
this problem. Between 1970 and 1980 they recorded 197 insanity
pleas. with 51 of them successful (Steadman et al.. 1983), Oregon
averaged 100 individuals per year found not responsible by reasonof
insanity for }978-1980{ Rogers and Bloom, 1982). Tt was estimaled
that there were 67 NGRI adjudications in Missouri in 1978, with
attenipts to be more specific frustrated by a state law that closes coun
recotds to public view in cases tesulting in an acquittal ar dismissal of
the charees {Petrila, 1982). Michigan from 1974 1o 1979 averaged
45 NGRI adjudications per year {Criss and Racine. 1Y80).

Little overall interest has been shown by the s1ztes in maintaining
any systematic record of the use of NGRI pleas, a2 most unfortunate
omission inview of the continuing public and professional controversy
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over the use of the plea and recurring legislative and judicial attempts
totinker with, if not abalish, this defensein criminal trizls. Neverihe-
less, it appears that the number of NGRI acquitials represents a very
small portion of those individuals entering Lhe eriminal justice and
mental health systems (Phillips and Pasewark, 1980},

Characteristles of Persons Found NGRI

In those stodies which have examined NGERI acquittees. a fairly
consistent portrait has emerged of these individuals (Phillips and
Pasewark. §9R0; Cooke and Sikorski, 1974 Criss and Racine, 1980
Maorrow and Peterson. 1966; Pasewark et al | 1979h; Rogers and
Bloom, 1982; Singer, 1978; Petrila, 1982), Generally they are in
their mid-thirties, Caucasian, male, without a high scheol diploma,
unskilled/semi-skilied or unemployed, and unmarried. Although
showing greater variation. roughly 40 percent have undergone prior
hospitatization for mental illness, and more than half were diagnosed
as psvchotic at the time of the crime.

Thetwe most controversial categories withthe greatest fluctuation
indata are the eritminal histories of NGRY acquitizes and the criminal
charges of which they have been acguitted. Soch information is
critical im thal it 1s the basis for three common stereotypes that have
been influential in directing poticy decisions in the field, The NGR1
acquittee has been characterized as: (1) a “*mad kitler” who attacks
vigtims randomly and repeatedly; (2) a “‘crafiy con™ manipulating
the system by faking insanity., who, afler a shorl period of relatively
soft haspitalization, will obtain release and returnto s life of crime: or
(3)a "desperate defendant” against whom the evidence is so heavily
weighted that an insanity plea is the only legal option remaining.

Generally the data do not appear Lo support any of these projec-
tions, although itis not consistent or comprehensive enoughtototally
refute them either, Ifthe first portrait—that of the mad beast. the Dr,
Jekvll/Mr, Hyde who has run amok—accurately portrayed NGR]
acquittees, one would expect most of them to be charged with murder,
or at least serions personal assaults on a number af viclims, However,
there appears to be a wide Tuetuation in the charges that faced NGRI
acquitiees, suggesting that the insanity plea is used differently in
dilferent states at different times. Orepon and Missouri report that
only about one in ten NGRI acquittals are of murder ormanslaughter
charges, New Jersey and Conneclicut one in fout, and Michigan and
Mew York ane intwo. A similar breakdown ocours when the target of
the crime is considered: in Qregon and Missouri only about one-half
afthe crimes for which the NGRIs have been acquitted were for what
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could be considered crimes against the person, that is, directly aimed
at ancther pecson as the victim. In New Jersey and Conneeticut
slightly over three out of four involved such crimes, while in Michigan
and New York they rose to nearly nine out of ten. However, the New
York study. which supplies the most support for the “mad killes™
hypothesis. alsospecifically notes that{ 1y many ol the crimes are of a
less serious nature, (23 nine out of 1en of the crimes involved either no
victimer asingle one: and {37 intwo out of three cases the victim was
known to the defendant prior Lo the criminat act {Pasewark el al.,
137%b). Forthermore, a later studdy in Michigan. the other stare with
the most support for this view, noted that the number of NGRI
acquittals of murder represented only 1. 7% of those arrested on that
charge {Criss and Racine, 1980},

As forthe second portrait ofthe NG RI acgquittee, thatof the " cratiy
con” again fluctuatons in the Jdata make it ditficul to make firm
statements for or against the imape. Reports of the percentage of
MGRI acquittees with a history of prior criminal convictions, which
might suggest an expericoce with and capability for manipulating the
eriminal system. range from a low of 18% in New Jersey 1o a high of
B6'% in Missouri {although a later Missouri study reported 39%_ a
figure more in line with othere states), However thehigh percentage of
MNGERI acquiltees with a prior mentat condition history, the Jarge
number of them given the most severe diagnosis of psychosis in their
evaluation, and, as witl be discussed shortly | their generally high rate
of tehospilalization lellowing their release on the current charge and
a criminal recidivism rate lower than or equal to that of comparable
felons, all suggest that at least a sizeable proportion of the group are
not lsking their symptems io order to manipalate the system. Rather,
the NGRI plea is serving as 4 device o resume psychological and
pasychiatric treatment for many of them which predates and/or post-
dates the criminal olfense {(Petrila. 1982). In addition, as both the
later Missouri study and the New Jersey report note, generally most
successful NGRI pleas have not been contested by the prosecution.
possibly indicating a concurrence with the plea (although, as will be
discussed later, it may suggest merely an acceplance ofthe controlling
impact of the evaluator’s diapnosis: Petrila, 1982; Singer, 1978).

In regard 1o the third caricature of the NGRI acquitiee as the
“desperate defendant.”” cettainby the mere lact thal the evidence is
clearly set oul against the defendant is not probative of Lthe mental
state of that person, Neither is it indicative that the insanity pleais a
mere guise to protect the criminal who has been cavght *red-handed, ™
Although the low educational level might be utilized to buttress an
arguiment &5 to why the defendant lailed 1o betier conceal Lhe crime,
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such openmess also might be construed to suggest an individual who
truly was not in command of his or her faculiies. Thus farthere has not
been astudy conducted that compares NGRI acquittees to convieted
felons matched according to the criminal charges brought againsi
them to determine if the evidence against Lhe former was more cerlain
than against the latter, Nor would such a comparison necessarily
prove valid, since Lthe WNGRI acquittee may expend his or her trial
resources attempting to establish a showing of insanity rather than
contesting the factual evidence arrayed against him or her, as would
be expected for Lthe convicted felen.

Nevertheless, many of the same points can be made against the
image of NGRI acquitiees as “desperate defendants’ as against the
view that such individuals are “crafty cons.” The prevalent psychi-
atric history, the severe diagnosis, the high rate of rehospitalization,
and the unremarkahle recidivism rate all suggest an individual who is
indeed scverely mentally disordered. On the other hand, it has been
noted that almost one-half {44%} of the cases in ane jurisdiction
beginning with an insanity plea ended up withthe defendant changing
that pleato one of guilty, suggesting an eithar/or, last-gasp approach.
However, that same stody also found that 88% of those switchas
occurred after a forensic evaluwation found the defendant sane!
{Steadman et al., 1983},

Based on the above kinds of information, Pasewark et al. (19794,
1979b) suggest other subcategories: { 1) those lor whom the criminal
act was directly associated with a mental disorder {sueh a grouping
would include those with previous and subsequent psychiatric his-
tories but little prior and later criminal activity): (2) those who
represent the larger criminal population and whe, like any other
occupational group, contain a certain number of mentally ill indi-
viduals (such individuals would tend to have both earlier and later
psychiatric histories, as well as earlier and later criminal records).
and (3) those for whom the classification of mental itlness is a mis-
nomet but for whom society makes special allowances, including (a)
mothers who kill their children (society considers such acts crazy
regardtess of an absence of insanity in the individual, rather than
realistically accepting the fact that the natural target for the hostility
of 8 homebound mother may be her child; thus, society’s beliefin the
unbreakable streneth of “mother love™ is preserved®; (b) policemsen
{saciety invesis officers with great respansibility and power in pro-
tecting it and is reluctant to believe that trust has been misplaced,
preferring to conglude that the criminal act was the result of some
uncontroltable force such as insanily. rather than such prevalent
human passions as greed, jsalousy, or anger:; and{c)the " I-can-feel-
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sorry-for-vou™ defendant, for whom there is a great deal of empathy
{apparently previously respeetable, middle-class individuals who
have been hounded into their acts, such as the professional under
pressure from gambling debts who commits robbery}. This third
group, we suggest, would not be expected to have either a prior crim-
inal or psychiatrie kistory, nor would they be expected to have a high
recidivism or rehospitatization lendency.

Unrelated to these portraits are three other items of interest
involving NGRI acquittees derived from the New York studies: (1)
the number of successful pleas increased considerably over the
thirteen yvears sludied (8 per year for 19635-1971, 47 per year for
1971-1976_ and 55 per year for 1976-1978): (2) despite the Fact that
women made up only 1 3% ofthe acquiltee group, in New York that is
& great overreprescenlation when compared to the prison populations,
where women comprise only 4% of the inmates in state prisons; and
{3)similarly, the proportion of white acquitices greatly axceeded that
which would be cxpected mom the racial composition of the prison
population in that state (60% versus 31%; Steadman and Braff,
i983),

The assumption of much of this work is that by identifying the
characteristics of those persons found NGRI. we have thereby deter-
mined the characteristics of those individuals for whom an insanity
pleais mare likely to be successlul. Yet such an approach is limited,
since we need to compare these characteristics (o those defendanis
for whom the plea has failed, As previousiy discussed, such studies
have generally been trustrated by the size and lopisiics problems of
the investigation required. as well as local and state roadblocks to the
gathering of such information {for example, laws concerning public
access to court verdicts).

Steadman and his colleagues (Steadman and Braff, 1 983: Steadman
et al., 1983 overcame these difTiculties by limiling the scope of their
study and focusing their cfforts vnthe court records of asingle county,
In that way they could identify all defendants for whom the insanity
defense was raised and thereby compare Lhe characteristics of thosa
for whom NG RI pleas were successful and those for whom they had
fziled. Al the same Lime they limited the generalizability of their
findings and exposed themselves Lo the distorting influence of peculiar
and isolatedtocal events. They found that in Erie County, New York,
between 1970 and 1980 there had been 205 individuals for whom
insanity pleas were entered. of which 63% warse convicted, 25%
found NGRI, and 10% dismissed, acquitted. pending, withdrawn_ or
involving a defendant who had died prior to disposition, For the
convicled and NGRI groups. the average age was the same (29},
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while they were similar in sex (B8% versus 92% males for NGRIs
and convicteds, respectiveby), Tace {A9% versus 62% white). marital
status [B8% versus 77% currently unmarried), employment slalus
(72% versus 73% unemployed or unskilled). and prior state psychi-
atric hospitalization { 6 7% versus 74% who had aone), Amongihose
with prior state mental hospital admissions, the NGRIs averaged a
slightly higher and statistically significant number of prior admis-
sions { 3.3 versus 2.0), although for shorter periods (756 versus 1245
days, not statistically significant). The majority of both groups had
prior arrest historics { 3 7% NGRIs. T0% convicteds ), with the NGRIs
averaging fewer arrests (3.5 versus 4.7, n.s. ).

Anexamination was alsomade ofthe offenses withwhichthese ewo
groups were charged. Both groups were charged most frequently with
violent o1 potentially violent crimes. though the NGRIs were more
often charzed with such offenses (0% versus 69%). However, the
maost frequent offense. murder/manslaughter, involved NGRIs less
often (35% versus 419%:). Victims were involved in a majarity of the
offenses for both groups { 80% NGRI, T0% convicted). with the only
divergence, though not statistically significant, being the involve-
meniof a female victim (56% NGRI, 3T% convicted), Cherwise the
results were largely the same, with the victim being predominantly
white {67 % versus 70%} and of a similar age (33 versus 343, NGRIs
did tend to use a knife or gun in the offense more often {(61%
versus 49%),

Finally. an analysis was made of the symptomatclogy reporied for
the two groups. Statistically signitficant differences were presentin
four of the fourteen psychiatric impairments reported. NGRIs were
diagnused hy forensic staff as more psvchotic (28% versus 5%),
depressed ( 53% versus 36%), and agitated {24% versus 12% ) than
the convicied group. though less inclined to alcohol and drug indal-
gence (0% versus 12%). However, it 1s difficult to determing whether
the labe] determined the treatment or the treatment determingd the
label.

Armed with these data, an attempt was made to isolate those
Tuctors aszocialed with asuccassful insanity plea. Overall, the factors
examined provided little insight for distinguishing successful and
unsuccessful MG RI pleas. Of the sociodemographic characteristics,
only age was statistically significant (defendants under 25 and over
48 were less likely to be acguitted than those 25-39). Race, sex.
marital stalus, and occupation all proeduced nonsignificant results,
Defendants with five or more prior menial hospitalizations were more
apt ta be acquitied, None of the other factors seemed to intluence the
courts’ decisions,
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What was most strongly associated with a successtul versus unsuc-
cessful pleading was the finding of the pretrial forensie examination.
Eventhoughsuch findings are rebuttable evidence and not binding on
the court, when this evaluation declared a defendant insane, 83% of
thetimethe casewas dismissed or the defendant was determined 1o be
WNGRI When the evaluation found the defendant sane, inonly 2% of
the cases was the defendant found NG RE In turn, the major factor
refated 1o a clinical finding of insanity was a diagnosis of pyschosis
{where this was the diagnosis, 82% of the defendanis were lound
legally insane as compared with onty 28% of all other diagnoses). In
facl, when control for this diagnosis was intreduced, neither age nor
number of prior mental hospitalizations remained significant. Tt was
the diagnosis of psychosis that was the decisive factor.

[n a sense, Steadman’s fndings are reassuring i Lthat il appears
that once an WGRI plea has been entered._ the legal system trying the
defendant appears to be confining itself to those factors which are
relevant Lo a delermination of insanity, That is to say, under the law
the only relevant consideration should be the defendant’s mental
condition at the time of the crime, not such extraneous laclors as the
defendant’s sex, race, or prior ¢riminal status. Although clinical
studies are not encouraging as to the ability of forensic evaluators to
provide accurate diagnosis or to reach back to the time of the alleged
erime in forming such diagnoses, Steadman’s work nevertheless
itdicates that the appropriate issue 15 being considered. What is less
comforting is Lthe apparent preemption of the courts’ decision-making,
process by mental health professionals. Although they may be the
most qualified and best-equipped individuals tomake determinations
ol mental disorder. as we shali see below the legal test of insanity
requires complex judgments that should require the judge or jury 1o
take a more active role in the ultimate decision (see, for cxample,
Morse. 1983).

Alsoof concers are the reasons lor the Mucluations in who chooses
to pursue an NGRT adjudication, In addition to the danger that some
defendants fail to exercise an NMGRI plea because they perceive the
consequences of such a plea as more deleterious than a criminal
conviction of the charge, or becguse they surmise in advance that
their chances of obtaining an MWGRI acquittal are so low as not to be
worlh the risk of arousing the antagonism of the prosecution or the
court by pursuing that course, some defendants may find their access
to such pleas blecked by extraneous factors such as local prejudices
and/or pressures against the use ol the plea, For example, Sleadman
cial. { [383) found that a highly controversial NG BRI acquittal resulted
in a sharp redustion of the number of successful pleas thereafier,
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Interestingly encugh, they found that this did not result from the
courts' becoming more conservative in granting such pleas: rather, it
resulted Fram the clinician’s altering the pattern of their examination
reports, hus decreasing dramatically the number of defendants they
found insane,

Dietention and Subsequent Release of Persons Found NGRI

Steadman and Bralf ( 1983), in their studies of New York acquit-
tees, also investigated the length of hospitalization after acquittal for
those individuals found NGRI and the factors related to their subse-
quent release. They found that 40% of the 278 persons found NGRI
between 1965 and 1976 were still hospitalized in 1978, with an
average length of stay of three and a half years. Of the 47% of the
MGRIs released without supervision following postacquittal hos-
pitalization (henceforth released), their average length of stay had
been 406 days. A follow-up study ofthose hospitalized between 1976
and 1978 indicated that the averape lengih of stay of thosc released
was going to congiderably exceed that of the 1965-1976 group.

They also found a clear trend for more severe crimes b be associated
with longer detenbions, The 55 persons acquitled of murder who were
rcleased averaged 300 days of hospitalization, the 25 acquitted of
assaults and released averaged 298 days, while the six acquitted of
burglary who were released averaged 285 days. As the authors note.
the appropriaieness of these variations cannot be assessed in thatitis
mux possible to ascertain which defentants were “sicker™ and thus
needed longer terms of treatment.

Pasewark et al, (1982}, in their study of the length of dciention
incurred by NGRIs and acomparison group of felons convicted of the
same offense in Mew York, found that initially the two groups had
almost the same length of detention between 1965 and 1971 (1021
days for male NGRIs versus 995 days for male convicleds: 638 days
for female NGRIs versus 789 for female convicteds, with neither
difference being statistically significant). However. in 1971 the
responsibility for NGRIs was shifted from the Departmencof Correc-
ticnal Services tothe State Department of Mental Hygiene, Betweaen
1671 and 1973 the NGRI men accumulaled an average of 533
hospital days as opposed to the felons’ 837 prison days {a significant
difference), although there were no significant differences for women;
the NGRT women averaged 435 hospital days. while female felons
averaged 565 days, Thus there was a major decrease in the delention
time of both the NGR1 and felon groups, but the NGRI dropped
considerably more (48% versus 16% for the men, 32% versus 28%



Sules, Hafemeister ! lnzanity Defense 263

for the women). Steadman and Braff { 1983) comment that findings
guch as these should not necessarily be interpreted as showing that
NGRY acquittals are an easy way out, since {1) hospitalization is
supposed to be based on both therapeutic and proteciive rationales,
with release to be tied 1o the remisgion of the insanity symptoms and
certification that the individual is no longer dangerous; and (2} few
delendants do lime for their arrest charges due Lo plea bargains,
Pasewark et al, {1982} utilized stepwise regression analysis in an
attempt 1o identify those lactors which influenced the length of insti-
tutionalization of their New York NGRI group. They found that
those with shorter pericds of hospitalization had fewer previous
arrests, were martied, had not committed homicide, were non-
Caucasian, and had perpetrated crimes apgainst fewer victims. Five
other variabtes did not contribute to the significance of the regression
equation: age at hospitalization, sex, number of previous hospital-
izations, diagnosis of psychosis, and education. However, it should
be noted that 78% of the variance was ool accounted for by tha
variables considered, and thus other unidentified factors are more

determinant of the length of hospitalization (but see Cooke and
Sikorski, 1974).

Postrelease Recidivism Rate and Rehospitalization

Morrow and Peterson (15%66) found that over three years in
Mizsouri, 37% of NGRI zcquittees were rearrested for the commis-
sion of a felony (generally for economic offenses and generally a
repetition of the prior arrest category}. Pasewark et al. {1979k}
reporled that of the 278 persons acquitted between 1965 and 1976 1in
New York, 107 were released, with 21 (20%) of them subsequently
rearrested during this period. All 21 were males, as none of the 19
women in Lhis group were rearrested through 1976, The 21 men
rearrested totaled 6% arrests, with arrests for property crimes com-
prisingthe largest categary (35%), followed by crimes against persons
§25%), drug charges (1 8%). other felontes { 3%5), and misdemeanors
(19%:). Generally these subsequent erimes were less serioos than the
ones lor which the individuals were initially acquitted. Based onthese
findings, the authors suppesl that there is a small cote of repeat
offenders who are the source ofthe inaccurate stereotype of NGRls
as repetitive offenders who quickly return tocrime after having found
an “easy out.”

Steadman and Braff { 1983) found little difference in the subse-
quent arrest rates for NGRIs (33%) and those who pled the defense
but were convicted {39%). Relatedly, Marrow and Peterson {(1966)
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compared their finding to the recidivism rates of released lelons in
Missouri {37% versus 35%) and concluded that the recidivism rate
for NGRIs was not alarming, Simitarly, Pasewark et al. (1982}, in
their comparizson of WG RI acquittecs and felons convicted of the same
offense in New York. found that 15'% of the released NGRIs were
arrested again. althoueh these five individusls wotaked 17 arrests, OF
the reteased felons, 18% were subscquently rearrested. although the
six of them totaled nine arrests.

Steadmanetal.{1983), believingthat the proper comparison group
should be persons released from state mental hospitats and not from
prisons, comparad the Pasewark et al, (1979h) resulls 1o the arrest
rates of patienis recently released from Mew York state mental facili-
ties (Steadman et al., 197%). He found in the latter group that 9%
recidivated during their first 19 months alter release, suggesting that
the NGRI recidivism rate could be considered troubling.

Twostudies have examined the subseguent mental hospitalization
of NGRI] acquiltees, Pasewark el al, {1979b) lound that 22% were
subsequently rehospitalized, with these 23 dischargees rehospitalized
atatal of 47 times. Ofthe 8 discharged men, 16 {18% ) were rehos-
pitalized a lolal of 34 times; of the 19 discharged women, 7 {37%)
were rehospitalized a total of 13 times. Fasewark er al. {1982), in
their comparison of NGRIs and convicted defendanis who unsue-
cessfully used an NGRI plea, foundthat 1 8% of the WGRI acquitiees
were rehospitalized, while only 6% of the matched convicted lelons
eniered mental hospitals subsequent to their prison release, The six
rehospitalized acquittees totaled 19 readmissions {16 civil, 3 crim-
inal), while the two released felons incurred one hospitalization each
{both civil). It seems clear from these data that at least a sizeable
propartion of the NGR] population are not mere manipulators of the
system but actually do display sympiomatology that is serious enough
Lo bring these individuals back onder the auspices of the mental haalth
system on arepeated basis without the intervention being initiated by
the criminal courts,

Impact of the Insanity Standard

One of the continueing controversies surrounding the NGRI plea
concerns the language of the insanity test. The controversy has two
parts; { | ywhat the language should be, and (2 ) often overlooked, the
impact of that langnage an the trier ol fact. The former may appear Lo
require & largely philosophical answer, varying with individual views
on whether and/or 1o what degree a criminal defendant should be
absolved of responsibility for acts influenced by insanity. However.
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the issuc quickly takes on an empirical cast when answers are sought
to such questions as: {1} what does insanity look like: {2) are there
degrecs of insanity, and if so, what do they look like: { 3) whatdoes the
threshold between legal sanity and legal insanity look like: (4} what
lactors lead us to conclude one person is sane while another person is
insane; {5115 it possible for a person to fake insanity, and if so, what
does that look like: and (6} for pecple who have been found legally
insane, what will the results be of treating them in various ways?

Unfortunately, space imitations preclude our reviewing the empir-
ical work performed on the existence, manilestations. and treagment
ofinsanity. [nstead, we will focus onthe equally important butlargely
ignored second part of the MGRI controversy: the impact of the legal
language governing the NGRI process. This issue is particularly
important in light of recent proposals by the American Bar Associa-
tion Lo modify existing standards. Soch language diciates how and
when the judge or jury is Lo determine that a defendam who has
entered an insanity plea should receive an NGRIT acquittal. Four
legaltests, separately or in conjunction. have been frequently usedin
the U.S. judicial system to answer these questions. The oldest, and
still wsed in some form in 21 states today, is the M'Maghten “right
from wrone™ Lest, which focuses on cognitive status_* A second stan-
dard, which locuses on volition, is the *irresistible impulse™ test, and
it augments M*Naghten in some states today ¥ The third approach,
the Durharn rule.” was initiated in the District of Columbia in 1954.
Qriginally intended to broaden the scope of the insanity investiga-
tion, it was concluded to be unworkable and was abandoned in the
district in favor of the Americal Law Institute (ALIY tes1® The ALI
test, which combines coenitive, affective. and volitional components.
tias been adopted by the federal courts and is used in some form by 26
states { The Insanity Defense. 1983).

Diespite the extensive efforts represented by the composition and
application of these four slandatrds and their variations, many people
today remain unhappy with insanity pleas and acquittals. There is
coneern that defendams who are not actually insane are being absolved
of responsibilily for their acts: that all of the tests are too lenient and
include defendants who are sulficiently sane as 1o be held respen-
sihle, even though they may show some aspects of mental iliness: and
that toe many dangerous individuals are able to use this route as a
shorteut to enable them e return (o the sireets, where they continue
their aberrantl behavior, As a result, Tour additional proposals have
recently beenraisedto alter insanity defense laws: (1} modify current
language te achieve a new variation ol the standard (for example, sce
the discussion to follow of the ABA's propssaly; (2) shift the burden
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ol preofl on the insanity issue (rom the state to the defendan” {(3)
eliminate the insanity defense altogether {two states, Montana zand
1daha, have taken this course), and (4) substitute for or add the
alternative of a “guilty but mentally ill" (GBMI} verdici ta the
traditional finding ol “not guilty by reason of insanity.” "

Although the four traditional tests and the recent proposals have
tenerated exlensive discussions in the journals of the legal and
mental health professions, and in the popular press, little empitical
work has been done to determine how the dilferent 1aws wili affect the
processing of mentally disordered offenders. As to Lhe statutory
language governing insanity pleas, Pasewark et al. ( 1979F) concluded
that it is probably not the decisive factor in determining whether an
individual reecives an MGRI acquittal. Rather, they suggesi tha
largely unidentified factors other than the liveral language of these
rules of law controt NGRI determinations, They assert that each of
the legal rules is highly restrictive. Only when the 1aw is successfully
“bent”" by the concerned parties {sach as defense attorneys, judges.
prosecutors. and mental health prefessionals) is a defendant found
insane. Such manipulation, they argue. opens up the possibility that
decisions on MG RI pleas are inappropriately based on other factors.

This view concerning the irrelevance of the particular test utilized
gains support, albeit for slightly different reasons, from studies by
Elworketal {1977, 1982}, They demonstrated that most jury instruc-
tions, ineleding those which comain the standard for judginginsanity,
are simply incomprehensible to the juries that hear these trials. They
provide empirical data that show extremely low levels of juror com-
prehension of these instructions—so low, in fact, that jurors were
failingtocorrectly apply the law totheir own beliefs about the facts of
the case.

Elwork et al. {1982) described and tested a method whereby jury
instruclions may be rewritten so that they are maximally undersiand-
able. With an edited version of an actual trial utilizing the M"Naghten
rule, they found that mock jurers averaged 51% cotrect on a ques-
Lionnaire designed to test their comprehension of the original jury
instructions. Even for an extremely basic question such as, “Define
what {the defendant) meant when he stated that he was not guilty by
reason of insanity,” which could be answered correctly with a simple
“He did not know the difference between right and wrong, ™ ~He had a
mental illness which made him not know what he was doing,” or “He
did not know that what he was doing was wrong,” jurors given the
typical M'Naghten instructions answered this question incorrectly
44% of the time. Thus it was clear that jurors were arbitrarily
selecting their own standards by whichtojudge insanity insuch cases,
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exposing the decisions in such trials to the whims of caprice and
prejudice. Similar results were obtained by Arens etal. (1965). They
presented actual jury charges to college students and then admin-
istered them guestionnaires to gauge their understanding of the
instructions. They lound that regardless of the legal rule utilized,
either N'Maghten or Durham, the students averaged 30%-40%
correct on four key questions regarding the insanity plea. They
concluded, “"In three out of four trials, only one-third of the jurors
could be expected to recall the judge's charges with significant
accuracy during deliberations on the law of insanity™ (Arens et al.,
L965; 22},

Dcspite these findings, there are swdies that have detected dif-
lerences tesulting when one legal standard for insanity is used in
piace ol another. One of the firsl and perheps most well-known efforls
in this direction was taken by Simon {1967}, As part of her study of
the American jury system, she presented to mock juries one of two
recordings of condensed and recreated versions of two actual trials
where an NGR] plea was raised as a defense. One trial involved
a housebreaking charge, without any elements of violence toward
another persen, while the second involved the more emotionally
laden offense of incest. After listening to their assigned wrials, a third
of the juries were given jury instructions that contained the M'Naghten
rule 1o guide their deliberations, another third received the Durham
rule. while the final third received no instruclions at all. These mack
juries were then leit alone to reach a verdiet, with their deliberations
recorded as had been previously agreed upon.

In the housebreaking trial, it was found that those jurors who
received no instractions gave the highest proportion of NGRI ver-
dicts, followed by Durham. with the M'Naghten jurors giving the
fewest NGRIL acquittals. The difference between the M'Naghten
jurors and the wninstrueted jurors was signilicant; that between Lhe
M Naghten and Durbam jurors was not. In the incest trial, the
verdicts of jurors receiving no instruetions and Durham instructions
were very similar, with the M"Naghten jurors significantly less likely
to vote for an NGRI acquittal than the Durham jurots (a 12%
| difference).
| Based onthese findings. Simon concluded there is support forthose

who apposed the Durbiam rule becausce they feared it would increase
| the number of NGRI acquittals. However, she noted that a 12%
increase is not necessarily an alarming increase {alihough when jury
verdicts were considered, the dilference jumped to 19%). In addition,
she pointed out that the Durham rule seemed to be preducing results |
closer to 1he jurors’ natural senze of equity as reflected in how they |

T
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voted whennot given any instroctions. Furthermore, she fonnd that at
least half of the uninstructed and Purham juries took the defandant’s
ability to distinguish right from wrong, the ballmark of the M Maghten
instructions, into consideration during their deliberations, This seems
tasupportthe assertion that the Durham rule added tothe scope of the
discussions generated by the M'Naghten standard, which contained
only one aspect of what juries consider appropriate in rezching con-
clusions on the qaestion of a defendant’s insanity, Simon also found
evidence that refuted the charge that the Dutham rule would result
in jurors zbdicating their decision-making responsibility, blindhy
following the conclusions of the mental health professionals. She
found that the Durham juries deliberated significantly longerthan did
the M'Maghten juries. suggesting greater juror involvement and
responsibitity, while the lack of a significant difference in the pro-
portionof hungjuries wastaken to suagest that it was nomore difficult
for them to reach consensus.

However, it should be noted that Simon's study also partially
substantiates the conclusions reached by both Pasewark et 1, { 1979b)
and Elwaork et al, {1982). Mamely, Simono’s determination that the
Durham instructions produced almost the same results as no instroc-
tions at all in one trial, in the other teial prodoced similar results, and
that even the M"Naghten instructions produced only a § 2% difference.
teinfurces the contention that jurors are relying oa their own sense of
Justice, whether this beoutof ignorance of the law. a willful avoidance
of the law, or because the standards have suceessfully captured the
community sense of justice in such cases rather than relying on some
other distinctions dictated to them by the law, If these points are
valid, one must question the amaunt of time and money being spent
on the various reform efforts to alter the insanity plea.”

Ome other study provides indirect evidenee that the particular legal
standard chosen has little inflluence on the outcome of NGRI trials.
Arens and Susman (1966) studied trial transcripts of NGRI cases in
Washington, D.C._ between 1960 and 1962, Based on their conlent
analysis. they concluded that the change from a M*Maghten standard
13 the Durham rule in that jurisdiction made no appreciable difference
in the wording of judges’ instructions to jurics on the insanity plea
insuch cases. Instead, there was a tendency to retain the language of
the M'MNaghten instructions, Arens and Susman suggest that this
intransigeney is due to trial judges’ dislike of the insanity defense in
general. and their disapproval of the Durham rule in paricular.

Finally. two things in reviewing this literature should be kept in
mind: {1} Not all NGR] pleas are deeided by a jury. Thus, the
propartion of MGRI cases in ajurisdiction that are decided by ajudpge
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and the percentaze by ajury may affect the impertance of the phrasing
of jury instructions and their incomprehensibility to jurers. (2) In
light of the findings discussed carlier by Steadman et al, (1983). that
the controlling Factor in NGRI adjudications is whether the preteial
forensic examiner found the NGRI defendant inzane. how gither the
jury or the judge interprets the insanity standard may be irrelevant.
with the impaet it has on the forensic cxaminer being decisive. Only
Sauer and Mullens ( 1976) assess the standards from this aspect. and.
us noled in nole 9, there are feasens to remain wary ol their
conclusions,

DISCUSSION

Ourreview ofthe researchsuggeststhatitis relevant to some public
policy izsues. For ¢xample, laypersons may argee that the insanity
defense should be abolished. since they believe offenders regularly
invoke it and often win, Research documents the existence of these
perceptions and their inaccuracies, The defense israrely invoked and
less often won, Some of this research can aiso speak to policy inways
that have not received wide recognition, Dataon [requency of pleading,
frequency of acquittal, and characteristics of those who plead and
win. for instance. should be usad (o address questions about the neesd
for centralized court ¢linies to evaluate defendants for insanity. the
type of staffing these clinics should have, and the size. type. and
staffing of facilities that are needed to evaluate and treat acquillees,
In fact, only recently have we scen any programmatic study of these
system issues (Keililz, forthcoming).

Bul although these data have some policy relevance (see. for
example, National Commission onthe Insanity Defense. 1983), they
are typically insulficient for palicymakers touse as adisposition. The
studics that exist are limited to a few locations at different periods of
time. mast often withowt specificity as to the legal conseraints thal
may affect each study s outcome. Thus it should not be surprising that
i some instances, findings across states are ingonsistent, Thereis
need Lo implement cross-jurisdictional research that will allow clear
determinations of whether variations in findings are due to artifacts in
prior work or to factors not yet thought to be relevant. Indeed, finding
the causc For this as yel uncxplained variation may be one of the more
interesting opportunities in the empirical study of the insanity defense
(Wexler, 1983),

But even if this rescarch was entirchy consistent across jurisdic-
tions. it would still be of limited value, since it has not addressed the
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issues that are Lhe focus of legal policy debates, Consider two recent
proposals to modify the defense. The American Medical Association’s
{AMA) proposal would effectively eliminate it except insofar as
mental state goes to mens reg, on the gssumption that this change
would severely limit the number of mentally disordered offenders
who would be found not guilty. Yet there is no researchon how juries,
or judges lor that matter, reach decisions reparding arens req, what
information they use, or what standard they apply. And once this
information is known, we would sull nesd research to assess whether
this decision-making task would be different from that represented in
jurigs who were instructed (hat the insanity defense was available to
defendants in their jurisdictions. As noted inresearch on sentencing,
juries are more prone io acquit when only the severcst sentence with
nae lesser options is available for them 1o impose {see., generally,
Elwotrk ev al., 1981}, Perhaps similar processes may work in juries
considering mens rea when noexculpatory option is available. Clearly,
researchshould assess the AMA s assumption, Giventhe conceptual
importance of mens rea in the definition of most crimes, this work
could also add valuable insight into 2 mental health criminal justice
interaction that has been almost completely overfooked to date,

The second propasal. Lhe recent position on the insanity defense
adopted by the ABA, contains several proposed modilications, with
each based on assumptions that require empirical verifigation or
refutation, The first part of the proposal would modify the current
American Law Institute Model Penal Code { ALI) provision, which
reads:

A person s not responsibile for ceiminal conduct if at the time of
such conduct as a result of mental disease or defect he lacks
substantial capacity either Lo appreciate the criminality
{wrongfulness} of his conduct or to conform his conduct 1o the
requirements of the law.

to read:

whelher the defendant, as a result of mental disease or deleet,
was unable to appreciate the wrongfuiness of that defendant’s
conduct at the time of the offense charged .

The ABA modified the ALI version by deleting (1) the word “sub.
stantial,” onthe assumption that jurors and juries are oot able to make
distinclions beyond presence or absence of capacity, and (2) the
phrase “or to conlorm his conduct to the requirements of the Jaw,"” on
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the assumption that clinicians cannot reliably or validly differentiate
an irresistible impulse not resisted. As to the fiest assumption, there
are no studics addressing whether the decision makers (for example.
jurors) are capable of differentiating *‘substantial capacity™ from
presence or absence of capacity. Similarly, to the best of our knowledge
there is no empitical verification of the assumption about clinicians’
inability to detect irresistible impulse, when compared to postdicting
ather aspects of prior mental state,

As nated in the introduction to this chapter, the second part af the
AB A position would shift the burden of proof. depending on whether
the jurisdiction adopted the ABA inzanily defense standard or some
cqually stringent criterion. But no research has been ¢onducted to
assess the validity of the assumptions underlying this part of the
proposal."

Morcover, the available resezrchis not only ol limited rélevance to
the current proposals on the insanity defense but alsoto the fundamen-
tal tegal issucs refating to the defensc—the language ol the standard,
its procedural implementation. and the dispasition of those acquitted
by reason of insanity. Forinstance, the ALI standard is currently the
maostwidely used test forinsanity, with its creation being prompied by
a number of pecceived problems in the M’ Naghten, Irresistible Impulse,
and Durham ruies (the other available standards). Yet to the best of
our knowledge, there have not been studies thatl reliably {see note
9) probed the impact tha this different standard has had on jurors
and juties, or on mental health professionals who supposcdly should
be altering some focus of their evaluations due to the different require-
ments of the ALT standard.

Related tothe aciual standard are the procedures that jurisdictions
currently use to implement it, Will the prosecution have the burden of
proving sanity, or will the defense have the burden of proving insanity?
The decision that jurisdictions have made on this point are typically
not normative. but rather empirical, based on the assumption that
shifting the butden to one side or the other will directly affeet the
difficulty of prosecuting and defending the ¢ase. Yer, as noted in our
discussion of the ABA proposal, research has not directly addressed
whether the empirical assumption is a valid one, and if so, to what
extont.

Beyondthe issue of burden is the standard of proof o which the side
having the burden will be held. Will the delense have to prove the
defendant’s insanity by a preponderance of the evidence. or by some
greater standard”? Will the prosecution have to prove the defendant’s
sanity beyond a reasonable doubt, or by a lesser standard” Clearly,
there are legal grounds for arguing that the prosecution should be heid
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Lo the highest standard of proef in all phases of the trial. Bur even this
arpument is based on empirical assumptions of the difficully of meeting
this standard—that is, whether attorneys prepare and/or argue cases
differently and whether jurors and juries decide cases differently
hecause o different standard has been imposed on the side with the
burden of proof is in need of empirical testing. There are other
procedural jssues surrounding the trial of an insanity defense (for
example, mpact of alternate verdied wording —oonresponsibility
versus insanity: bifurcation of the trial to consider the insanity issue
separate lrom the evidence on the gorey rews: and impact of the
testimony of mental health professionals) thal also require cmpirical
Lesting but that we will nat discuss further because of space limitations.

ARerthe acquittal of aperson because ol insanity. the law typically
imposes rules for the evaluation, detention. and reatment of these
persons. Some rescarch, as we have seen. has addressed this stage in
the prizcess. focusing on the length of postacquittal detention ., recid-
ivism and hespitalization rates, From the public's point of view,
information gained From thesestudies is essential, since they lear thas
insanity acquittees are only detained briefly after acquittal and have
highrecidivism rates. Althoughsuch data are important, the research
has fatled 10 addeess many of the critical legal policy issues that
are inherent in state laws, For instance, states basically use three
approaches for postacguittal detention: civil commitment, automatic
commitment fur a brief pericd for a mental health evaluation with
subsequent disposition beingdependent on the resuliant findings: and
mandalory commitment for some length of time, which in some states
can be indefinite.

Numerous empirical questions need to be asked about the actual
operation and impact of these differing approaches, if states are to
create morerational legal policies surrounding issues of postacquittal
detention and release. For example, in jurisdictions that use man-
datory commilment for some length of time, does the imposition of
this disposition influence the frequency of the use of the plea. or the
probability that a jury will acquit & defendant when compared to what
happens in jurisdictions using alternate approaches? And givep the
differing assumptions implicit in the three approaches about the
continuing mental illness and dangerousness of the acquittee, does
the treatment provided to these individuals significantly differ across
these categories? Hwe assume that postacquitial detention is justified
because of the need for evaluation and subsequent treatment, the
mechanism for achieving il (civil commitment, automatic commit-
ment for evaleation, or mandatory commitment for a period of
detention) should notimpact onthe quality of care. Whether it does is
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an empirical question that needs to be carefully assessad, Morcover,
these are but some of the guestions Lhat need to be addressed in
the luture.

Bescarch on this topic will not be simplistic by any means, since
there are other procedural issues that interact with it. For exampie,
who will have the burden of proof in release proceedings for persons
committed under each of the three approaches, and how will that
impact on the probability that the person will achieve release? What
will the standard of proof be for the party having the burden” Varia-
tions io jurisdictions are subsiantial and may in some cases actually
deny an insanity acquitice a reasonable opportunity for release. And
how do the criteria lor postacquittal disposition. incloding both com-
mitment and release, impact on the decision making of the hospital
administrators and staff responsible for these decisions? Forexample.
inthe case ofrelease, some states following postacquittal commitment
use phrases like “‘restored to sanity™ and “cured,” whereas others
use less siringent criteria. These criteria may affect both the infor-
mation thatthe hospital administrator/staffwill seekoutinreachinga
decision as to release, as well as how they weigh that information in
reaching a decision. Clearly, that is the intent of the drafiers of such
legal policies. but we have no data to evaluate how these criteria are
used by decision makers and the appropriateness of their behavior,

Finally, although we have not reviewed research dealing with
conditions of confinement, this is no less an important area for legal
policy. Forexample, as already noted, what is the treatment provided
and types of treatment available? What is the comprehensiveness of
treatment? What is the appropriateness of the environmental setting
for therapy? What procedures are available for the granting of
privileges?

These questions are by no means exhaustive of those that should
puide future research. There are numerous others. For example, when
states uge a civil commitment procedure for postacquittal detention
of aninsanity defendant, does this in some way aller Lhe processing of
the “regular” ¢ivil committea? And what is the impact of these pro-
cedurcs on the victim, the victim’s family. or an socicty’s perception
of fairness inthe criminal justice system and their consequent support
lor the implementation of certain legal policies on this topic? To
catalogue all of the retevant issues and to set priorities among them in
order Lo generate the lactual foundation on which to build rationad
legal policies in this arca is perhaps a critical intervening step that
researchers. law professors, and tegal policymakers should take
together. For, as is often the case, the quality of the data generated is
dependent on the quality of the questions asked.
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NOTES

L. Inlightofihe great weight givensuch evaluations, these swilches could be seen
az the defense attorney's attempl o plea hargain down to the mest favorable tecms for
the defendant rather than an acknowledgment that the defeadant was sane all along.

2, Alzo sge Criss and Raping (1980}, who note that 17 percent of the NGRI
homicide aoquittals in Mickigan wete for yxoricides, suggesting thal sogigty may take
a similar view woward imcafamily viclence in general. The number of women receiving
MGRI acquittals when charged with killing a spouse was 1wice thal which wouold be
gapecied whan compared o the total percentage af wemen facing such charges.

3. The M Naghien signdard as originally Tormuolaced read:

| T]oestatlish g defense on the pround of insanity, it must be clearly proved that,
at the time of the commitung of the ace, the party accused was iabowring under
such adefect of reagon, from disease of the mind, a5 aof 1o know the natere and
yuality of the act he was doing: or ifhe did know it that he did not know he was
doing what was wrong [M ' Naghien's Case, |R43).

This standard was critacized foc being too narrow in that it ipnored Iindings by mental
health professionals that while the mencally @l mught be able to distinpuish right from
wrong, they might still be unable tor control their wroneful actions {Hagan, 1082).

4, The “icresistible tmpulze™ Lest excuses those who knew an act was wrong but
were unable te stop themselves lcom carrying it out. However, this approach has been
crilicized in (urn becavse of mental health professionals” great difficuby in difTer-
cntisting 1o irresistible impulse from an impulse not resisied,

5. The Durham rule asked ifthe criminal act was “the product ol a mental disease
of defect,” Designed toe allow for the melusion of more material concecning the alleged
insanity of the defendant, 1t proved too general and an insufficient guide v juries and
judees. In addition, 1the testimeny of psychiatric ex perts was lelt to wsurp the decision-
making functicd of the judges 2nd juries under this ke, as experis inevitably. despite
the courts' atiempts (o prevent i, provided apawers Lo questions that were boyond their
cxpertise, and which juries and jedges found impossible 1o ignore in reaching their
decisions (Hapgan, 1983

G. Entended wo he broader and open (0 a4 preater spectrum of evidence concering
the alleged insamity. yer narrower in seope 1than the Dutham rule, the AL test states;

A persanis not respensible for criminul conductif at the time of such conduct as
a resull of mental disease or defect he lacks substantial capacity eisher to
appreciale the criminality {wrongfulness) of his conduct or 1o conform his
conducl to the requirements of the law |American Law [nstitute, 1963

This gppraach has been applauded lor incorpocating 1he modern view thal the mind

is 2 complex emiity whose function may be impaired in various ways (Hagan. 1932,
The AL formulation is said tedifler from the M MNaghten tule io three respects: [ 1) by
using the tecm appreciate,” it inroduces an alfective, emotional understanding of the
defendant; (2} it does not require a wotal lack of appreciation by the defendant of the
nawure of is of her conduct. only that ihe defendant Y 1acks substantial capacity " toda
so;and ()it ingludes g volitional element, making the defendant’s inability to cantrol
hig or her actiens an independent critetion for insanity [ The Tnsaniy Defense, 1983
T. The bunden of proof is curcently placed on the defendant in 26 states, the
District of Columbia. and in the federal courts { The Insanity Defense. 1983}, Since the
parly that bears the burden operates from aconsiderable disadvantage, itis believed by
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snme to make A finding of NG RI more difficult 4o obtain, It proponents justify this by
arguing that it eliminales the state’s difficult and unlaic 1ask of proving someane sanc,
instead placing the burden vo gencrate the relevant evidence om the insanity issue
with the party most likely oo Bave such evidence and mast able (o focus the scape of the
controversy: the defendam. Opponents of 1this appeoach argue that the burden right-
Fulty belones with the seate, wiich should have, as io every other criminal charpe, the
burden of proving each and every element of the crime. meluding that wthe defendant
was saee A the time aF the crime. In addition, it 15 azserted that the stale has superior
resgurees (o undertgke this investigalion and has initiated the legal steps than neces
sttate this tvestigation and that thregten to seriouesly infringe upon the defendant's
likeety. This appreach actually has a loeg histocy hut has reccived revived attention in
the recent drive o righten up'™ the insanity Jaws.

§. Under thes spproach. which s currenily being utilized in thireen states
{Melton. 1984, personal communication). 2 defendant found CGBML receives the
sarme sehrence 45 3 defendant found sane. Following an evaluation, i it is determioed
that the defendant coniinues U aeed menial health tregtment, he or she is comoirted
10 1he appropriste mental health facilivy. When and 6t is decided thar che individisal
i1 longer mentaliy ill, the individual will be transfeered to @ prisan tecomplete the
rentainder of his or hor sentence, and the tme spent in the mental kealth Facility wild

he deducted Irom the origingl sentence,

This approach was at least parially motwated by roncerns aboul the early dis-
charge given some MO R acguittees, albowing them 1o rewen o society . Crinics ol this
compromise approach assect thay i improperly allows juries and judges oo avaid
cumine te Lerms with the difficule morat tssues imvolved in insanity gases, such as the
societdl standards 1o be used in assigning responsibility and nonresponsibalicy. This s
eipecially {2l w be 1he case sn states that use GBMT ta supplant insunicy, but it is also
germate in states where it supplements the defense. Inthese [atter states, it s Teared
U jurars and juries will opt for the GBMI verdice even iF u defendant mes the test of
insanity,

% Anntherstudy also conends that the statwiory language used for deciding
insanity pleas has asignificantimpact. Saner wad Mullens {1976} probed the tmpact in
Maryland af the Jung L, L9647, change From the M*Maghten rube te the ALT test, They
compared the cesults of mental examinations conducted atihe Mary|lang hospatal that
was churped b evalualiog males aceused of s felony who had entered insanity pleas
ot were believed by the court1a be incompetent. The resulls ol e Se (ests [or [wo-vear
periods were analvzed. In Fiscal Year 1966 there were 274 prewial mental examina-
fians, whilg in FY [97] there were J80. Comparing the two years. 4 statisticatly
signilicant imerease in the percentage of mdividuals evatuated as not responsible tor
their actions appeared: 22 (3% under the M Napghen tule in FY 1966 and 7314 [ &%)
undef the ALTtestin FY 1973 a proportianal incredse of [43% . The authors found
nodifferences in the ¢valuations themselves fnr the two time periogds, nor was there an
apprecighle differcnee un the s1aff a0 the hospriabs or inothe frequency of the paychoe
lugical vr peychistcic labels applied.

There are troublesome aspects (o the Saver and Mullens study. Pechaps the most
sipificant s thar it atenpts (o doduce a trend (ron single daa points oneiher side of
1he legal change. Their spproach Fails toeliminate the possibility that some Factor athar
than the change in siatutery language may have been responsibbe for the reparied
diffeeence For instance, ahighly condroversial msanity case may have been decided in
Aarviznd just prior ta orduring Y (966 which led 1 snificially Tow numbers of iuch
evahratwons for thal vear. Allecnatively, the figures for FY 1973 may be hich not
because of the chenge in legal standard but becavuse teowghowt tee nation Lhere had
bren o trend of areater acceplance of insanily pleas. and Marvland simply retlected
that wend. Withowt 4 series of dma points both preceding and Following the legal
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change with a break in the general trend at that point, it is highly specukative e
eonclade that & particular legal cule has been responsible Tor a change in a trend.
The need for such 2n analvsis tncreases in imporiance in light of olker studies that
claim to have determined that the legal standard utiliz éd does nof aliet the nature althe
NG Rl verdicts reuched. For example., two studies conducted in Wyomine at different
times wnder differetn rules did rat reveal a sipnificant difference in the number of
persons enlering an NG R plea and the proportion that were successiul {Pascwark,
19%1), The first study examined the years (970w 1972, when Wyoming used a
W Maghten rule with an “irceststible impulse”™ addendum. The second swdy con- i
sidergd 1975-1977, when the ALI test governed, Betwean 1970 and 1972, 102 |
defendants cntered WG RI pleas, with one heing successial, while for 19751977114 |

i pleas were entered . OT the 100 defendants for whom dispositions were know, feur were
successful (X7 (1= 1.34.p = 0,200

Of course, i coufd be argucd that the “tirresistible impulse” addendum made the ,
M Waghien rule more comparable te the AL tst. Funhermore, it could be contended i
that the Wyoming dala were headed in the same direction us those for Maryiand ¢ both
showing an increase m the percentage of successful pleas following ashift to the ATT
rile). eventhough the Wyoming data were ol significant. Finally, the small number of
cascs and the resultant celiance on a single data point on gither side ol the legal change
make uny conclesions about gererat rends highly speculative.

10, ABA also recommended that the guilty but menially il verdict foro not be wsed
e supplant or supplement Lhe insanily defense. Onee again, the recoimmendation was
based on assumptions about how this alterrale form would affect the implementation
ol the insanity defense dsee, (or example, note 8. Among orhers, fears include the
belief that juries weold not acquit by reason of insanity il the GBEMI verdict were
available; jurocs woutd vote for the GREMI form oo the mistaken belief that the
defendant would receive needed treatment; and that Tegislavers would quickly supplant
the insanity Jdefense with the GMB] verdicr. Although we cansidersd the GBMI
verdict beyand the scope of gue teview, there has been some reséarch assessing Hs
impagt {see Criss and Racine. 1980; Smith and Hall. 1982).
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Chapter 12

IDENTIFYING AND TREATING
THE MENTALLY DISORDERED
PRISON INMATE

ELIOT HARTSTONE
HENRY J. STEADMAN
PAMELA CLARK ROBBINS
JOHN MONAHAN

“Mentally diserdered olenders” can be considered as an umbrella
term embracing four distinct legal categories: defendants who are
incompetent to stand trial or not guilty by reason of insanity, persons
adjudicated as “mentally disordered sex offenders,” and convicted
prisoners who are transferred to mental hospitals {Steadman et sl.,
1982: Monahan and Steadman. 1983a, 198 3b). Public attention has
focused on Lhe first three of these categories, perhaps because of a
helief thal they constitute a form of ““beating the system.”” That is, the
offenders in these cases committed what would popularly be con.
sidered a crime, yet have escaped criminal conviction. Notorious
cases that have raised these issues {although not always successfully},
such as John Hinckley. Patricia Hearst, David Berkowitz, and Mark
Chapman, no doubt contribute Lo this public attention.

The media. the public, and legislators, however, have yet 10 show
comparable interest in the fourth category of mentally disordered
olfenders—persons lirst convicted of a grime, incarcerated, and later
found to be in necd of transfer te a mental health facility. It is likely
that this lack of interest in mentally disordered inmates reflects the

AUTHORS' NOTE: This wark was Jdone under pardial suppori from the
National insrinute of fustice [THNEAX-3126) The ascisrance of Sheron
Eamiorowski Davis in the daig callection phase of this profect is gramfutly
acknowledped,

119
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faet that these individuals did not *get away ™ with their crimes since
they have already been convicted and sentenced to prison, Social
scientists have also, for the most part, limited their research efforts to
“incompetency” {Roesch and Golding, 1980; Mowbrey, 1979,
Steadman, 1979) or “iosanity™ {Rogers and Bloom, 1982, Petrila,
1982: Pasewark et al., 1979 Pasewark and Lanthorn, 1977: Stead-
man, 1980; Cook and Sigorski, 1974; Morrow and Peterson, 19668
and “mentally disordered sex offender” status {Konecniet al., 1250,
Sturgeon and Taylor, 1980), Researchers rarely study the less
publicized situalion where the prisoner’s mental health problems
were nol manifest, or at least not identified, until after placement in
prison (Gearing et al., 1980; Halleck, 19617,

Drespite the meager public and research atiention parnered by
mentally disordered inmates, they constitute the Targest category of
mentally disordered offenders in the U5, —54% of all mentally
disordered offenders, and 68% of all mafe mentally disordered
offenders admitred to mental health facilities in the United States in
1972 (Steadman et al.. 1932), 1o Fact, 10,831 inmales were trans-
ferred from state prisons into separate mental healthunits or facilities
in 1978 {Steadman et al., 1982, This number does not include those
inmates who were experiencing mental health problems but received
care (or at least remained) in the peneral prison population.

1t alzo appears that for at least two reasons, the number of mentally
disordered inmates may increase in coming years. First, there i a
movement in 3 number of states to do away with the insanity defense
in favorof a “guilty but insane™ verdict, which may have the effect of
mandating mental health services for specified inmates who pre-
viously would have been acquitied by reason of insanity. Second,
current traads in criminal sentencing seem likely to result in placing
more offenders into state prisons for longer periods. In 1981, the
largest annual increase im U5, history in the number of prison
inmates (41,292) was recorded (Gardner, 1982}, Thus, even if the
proportion of inmates who were mentally disordered remained con-
stant. the absolute number of inmaies requiring care would have
skyrocketed. Using a low estimate of the proportion{ 1 %) ofinmates
who are mentalty disordered there would have been nearly 6200 mare
inmates needing mental health services in U8, prisons in I982 than
in 1981,

The level of manzgement problems that these mentally disordered
inmates pose has been demonstrated by Uhblig (1976). Examining a
group of 356 affenders throughout New England prisens who had
becn identificd as special management problems, he found that 195
(53%) were diagnesed as having current psychiatric disturbances.
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Clearly, a major source of conflicl in valatile prison settings are
mentally disordered inmates. These inmates present problems with
which prison officials usnally are not prepared or trained to cope.
Further. these inmates would appear 1o create additional manage-
ment praflems for prison officials by generating disruptive behavior
among inmates wha do not know how to respond to the unusual and
inappropriale behavior displayed by the mentally disordered, and
who tend to victimize these more vulnerabie inmates. It is also
important to note that an additional serigs of problems results from
those inmates who are withdrawn or excessively depressed but who
may not be disruptive or create management problems {Hartstone
et al., 1982),

Programmatic responses o mentally disordered inmates in the
United States have been eyclical: (1) responsibility for mentally
disordered prison inmates repeatedly has shified back and forth from
corrections to mental health departments; and (2} the appropriate-
ness of mixing convicted mentally disordered persens in civil mental
hospitals has been viewed very differently from ane era to another
{Steadman and Cocozza, 1974). The experiences in New Yorkillus-
trate these long-standing issues.

The first move in New York to separate ¢ivil mental patients from
mentally disordered persons charged with or convicted of crimes
aceuered in 1782, An “Act Respecting Lupaties™ was passed that
prevented the overseers of the poor, who were responsible for the
menlally disordered, from housing the mentally disordered in jails
ot “*in the same room with any person charged or convicled of an
offense” {N.Y. Laws 1827, Ch. 294, Sec. 2). They could be kept only
in poorhouses.

When the state’s first asylum for the mentally disordered was
opened in 1842 in Utica, however, the legislative provisions allowed
for the mixing of mentally disordered convicts. those confined under
indictments oreriminal charge. those acquitted by reason of insanity,
and patients committed under any civil process. Thus, the mental
health system. rather than the more general social welfare system or
corrections. came Ly care for mentally disordered inmates,

By L1855, there was movement again toward separating patients
wha were convicted or alieged erimingls from civil patients. This
moverment culminated withthe 185% openingof an Asylum for [nsane
Convicts ai Auburn Penitentiary, the first institution of its kind in the
United States. In 1861 the state legislature directed that all mentally
disordered male prisoners be transferred from Utica 1o Auvburn. In
1869, Auburnwas directed to house those persons acquitted because
of insanity as well as defendants charged with murder, attempted
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murder, or arson who became mentally disordered prior to trial or
sentencing. Thus, convicted and unconvicted palients were again
confined in the same facility . separate from civil patients, as they had
been before Auburn Asylum opencd.

A legislative commission established in 1886 located a site in
Matteawan to replace the Auburn Asytum, which would he large
enough to allow for the separation. within z single Facility, of uncon-
vieled patients awaiting trial from mentally disordered convicts. As
a New York Times article reparting the opening noted, “*The two
¢lasses of patients differ widely, the ¢riminais giving the officials
much anxiely at times, They are frequently dangerous and destruc-
tive.” As had happened wilth Auburn soon after its opening, the
nurmnber of patients at Matteawan quickly increased. While the
. patient pepulation continuwed 1o burgeon at Matteawan, pressure also
built for the separation of the “convict insane’ from the gther
criminally insane patients, such as insanity cases. In 1894, the State
Lunacy Commission noted that separate institutions were beneficial
because the presence of insane convigls ““was very objectionable to
the ordinary inmates™ of state haspitals.

A new facility, Danoemora State Hospital. opened in northern
New York in January, 1900, under the auspices of the Department of
Corrections. By this time, Matteawan was overcrowdad with 719
patientsina building whose capacity was 500, All inmates in the state
who were determined to be mentally disordered after a felony convic-
tion would be housed in Drannemora. All other convicted patients and
pretrial cases would go to Matteawan. Between 1900 and 1966, the
patient population at Matteawan and Dannemora climbed steadily,
with Matteawan reaching a patient census of over 2000 in the sarly
19405, At the same time, Dantiemora reached a peak of about 1400
patients. Howewver, in these 66 years little changed in either the
statutes or the two facilities.

Throughout the late 19605 and early 1970s, there was a dramatic
decrease in the patient census at Mattegwan and Dannemora, and a
gradual shift for all mental health treatment for all classes of mentally
disordered offenders to the Office of Mentai Health {OMH}.
Dannemora was closed in 1972 and Matteawan in 1977, removing
the Department of Corrections (DOC) from any direct mental health
care respansibilities. Instead, the OMH opened a maximum-security
hospital for incompetent defendants and defendants not guilty by
ressonofinsanity in 1972 and one for mentally disordered inmates in
1977. Thus, over this [50-yeer period, care of mentally disordered
inmates in New York shifted from welfare. to mental health, to
corrections, and back to mental health.
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Hiswory appears to be again repeating itself as states continually
tinker with their treatment arrangements for mentally disordered
inmates, sometimes charging departments of mental health with the
responsibility, cither by themselves orin concert with departments of
corrections. and sometimes mandating treatment by Lhe depaniments
of corrections themselves, Based on our 1978 national survey
{Steadman ot al., 19823, there appears to be little consensus on the
most appropriale arrangements for mentally disordered inmates.
This survey revealed that L6 states transferrad most (atleast 75%)of
their mentally disordered inmates into mental health facilities or
units administered by the DOC:! 28 states transferred the majority
into hospitals or units Tun by the DMH; and six states ulilized a
combination of DOC and DMH units.

It may be that the lack of consensus acrass states on how to handle
mentally disordered inmates reflects in part a lack of empirical data.
Thete are no data on whether there is 8 type of arrangement that is
aptimal for both inmates and facilities, what such an arrangement
might look like, and under what circumstances ong arrangement 5 to
be preferred over others. As prison populations climb, as the number
of beds in state menlal hospitals continues to be limited, and as legal
rights to minimum health and mental health treatment are confirmed
by the courts. more information (s needed to lacilitate the develop-
ment of appropriate programs for menlally disordered inmates.

In an effort to provide some empirtcal data on the needs of these
inmates and how the correctional and mental health systems respond
to them, this chapler utilizes data from 67 interviews with 3 wide
range of correctional staffin five states. Specifically, these data locus
on the placement options available for mentally disordered inmates,
the adequacy of procedures used to identify the inmates and transfer
themto mental health facilities, and the extent towhichthe procedures
used meet the needs of these inmates.

METHODS

Cur data are drawn from & national study of the movement of
offenders between prisons and mental hospitals funded by the Mational
Institute of Justice. As part of this effort. six states— Arizona. Cali-
fornia, [owa, Massachuseits, New York, and Texas—wera identified
for an intensive examination of the confingment and criminal careers
of inmates and mental patients, and of the practices and processes of
transferring prison inmates to mental health facilities. Five of these
six states {New York excluded) were found to use Department of
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Cotrectlions (DOC) mental health settings as the main placement for
mentally disordered inmates, It is these five states with their use of
intra-agency transfers for mentally disordered inmates that are the
focus of this chapter.,

While approtimataly two-thirds of the states in the United States
transfer most of their mentally disordered inmates to state depart-
tnents of mental health (DMH), since the larger states tend to use
DOC aptions. 71% of all prison inmates transferred for mental health
servicesin [978 werce placed in DOC-operated mental health Facilities,
Any effort to genaralize from the data reported here should be limited
te those states that transfer the majority of their inmates w DOC
mental bealth settings. The issues discussed here focus only on proce-
dures for dealing with male inmates, since 95 8% of all inmates
transferred inour 1978 study were males. Women's progeams require
specialized stedy For what are often more haphazard, less formal
SErvice ACrangements,

Structured interviews were conducted with a wide range of DGC
persomnel in the five target states betweean October |, 1980, and
January 31. 1981. The inlerviews were primarily open-ended. with
some Likert-type items, and averaged 90 minutes. A two-person
interview team completed interviews with 67 persons employed by
the DOC. Interviews were conducted ai the DOC central office, the
state prison transferring the most inmates, and the mental health
setting receiving the most inmate transfers. At the DOC central
office, the DOC Commissiener {or Deputy Commissioner) and the
mentzl healh treatment director were interviewed, At the prison
transferring the most inmates in each state. we interviewad the warden.
the tremtment director, two direct clinical service providers, and a
correctional officer. Heospital or Treaiment Center interviews consisted
af the facility or unit director, the chief of security. two clinical staff
meémnbers. and a line staff representative. In instances where thers
were a number of people in a particular position, we interviewed the
persen nominated by the facility director. Thus, the information
obtained from the interviews reflects a wide range of stail locations
and job responsibilities,

SCOPE OF MENTAL HEALTH PROBLEMS IN PRISONS

The first issue of interest was the perception of the various DOC
stalf of the s¢ope of the problem and how their estimates compared
with prior research, Alb respondents were asked what percentage of
the DOC inmates they believed to be either seriously mentally disor-
dered (that is. psychetic) or suffering from a psychological problem
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that warranted mental health treatment. The mean responses, separated
by staff lucation, are presented in Table 12.1 . It is clear that asizeable
number of state prisoners were suffering from serious mental health
problems. As szen in Table 12,1, the respondeits in our five target
slates estimated on average that 5.8% of state DOC inmates were
“seriously mentally il and that an additional 37.7%, while not
nsycholic, were suffering from a psychological probiem that would
significantly benefit from mental health treatment. This table also
shows that, when compared to central office administrators, the
people actually working in the institutions (that is, prisons and DOC
mental hospitals} thought considerably more DOC inmates were
pavchotic {(6.1% versus 4.3%) or experiencing other psychological
problems { 38 7% versus 30.6% ). While the differences may appear
at first glance to be small. one must consider that given the size of the
total prison populations in these five states, this translates inlo a
difference of 6389 inmates defined as in need of mental health
serviges.’

In general. the overall estimates of the respondents are similar to
the best estimates of true prevalence of mental diserder that Monahan
and Steadman’s (1983a) literature review found:

One is left from these studies wilth true prevalence rates for

serious mental illness {i.e_, psychoses) among offenders incar-

cerated in prison orjails varying from 1 percent{Guze, 1976)t0

T percent (Bolton, 19761, True prevalence rates for less severe

forms of mental illness {nonpsychotic mental disorders and

personality disorders) vary greatly, rangingup to 15-20 percent

{Roth, 19800

When staff were asked whelher they belicved there had beern any
change over the past Llen years in the percentage of inmates suffering
from a “serious mental illness,”” 43% of the staff said they believed
the percentage of disordered inmates had gone up. In contrast, only
1% ofihose responding said the number had gone down, Thoseprison
and correctional mental health Facility staff persons who felt this
problem was becoming increasingly sevete offered avariety of explan-
ations. Maost respondents cited one of three Facters: conditions in the
prison, the deinstitutionalization movement in state mental hospitals,
and general societal conditions. A prison guard concerned that the
prisons themselves were gencrating the problem stated:

The environment here in prison is changing for the worse. Tt i3
becoming mote and more crowded, causing a lot of problems.
There are now three to four inmales in one cell; they ate in the
celf lor 12-14 hours at a stretch,
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Table 12,1 Percentage of lnmates in State Prisons Perceived as Having
Mlental Health Problems {by siafT kwsation)
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A clinician at a DOC-operated mental hospital blamed the problem
there on DMH denstitutionalization of mental hospitals;

The main cause of deinstitutionalization by {DMHY), A lot of
these persons are getting ¢riminalized, 1t is easier for a cop 1o
take John Doewo alock-up—endup here—than tesend hint o a
state hospital.

A social worker in a state prison stated that she lell there were
mental health problems tn prison becavse of general societal conditions:

There has been anincrease in societal population, a breakdown
ofthe families, a pressure packed society. Ttis a socictal problem.

[Pue to these perceived problems. DCGC staff expressed concern
that there are sizeable numbers of inmates in the DOC who are
experiencingserious psychiatric or psychological problems warranting
some form of clinical intervention. The remainder of this chaprer
examines what is happening tothose prison inmates whoare mentally
disordered —where can they regeive treatment, and are they iden-
tified and placed in the designated mental health settings?

PLACEMENT OPTIONS AND PROCEDURES

While all five state DOCs treated mentally disordercd inmates
withinthe agency, these agencies did not all have the same philosophy
regarding mental disorder, nor did they establish the same placement
options. California had substantially meore beds available and trans-
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ferred more inmates than any of the other states. Withinthe California
Deparument of Corrections, two major placemeni oplions were used
lor inmates suffering mental health problems, The California Medical
Facility at Vacaville {CMF} received those inmates who were mosl
disordered and dangerous, and the California Men's Colony {CMC)
utilized one of their prison quandrants usvally for less disordered and
less viplent mentally disordered inmales. Over 1000 inmates are
transferred into either the CMF or CMC annually. Prior to 1980,
some inmates were transferred to DMH’s Atascadero State Hospital,
but DOC staif said that since January 1980 it was practically impos-
sible 1o get aninmate into Atascadern. As indicated by the number of
DOC beds that were available for mental health care, the Califernia
DOC approach clearly reflects a philosophy that stresses the impaor-
tance of recognizing the mentally disordered offender and placing
such immates in a separate facility or unit for treatment.

In three states (Arizona, Towa, and Massachuosetts) there was a
single DOC-operated mental hospital. In these three stales, the
hospitals admitted all catepories of **mentally disordered offenders™
{transfers, insanity acquittals, and incompetency cases). The hospitals
varied considerably in size and transler admissions. There were 442
beds at Bridgewater State Hospital {Massachusetts). 80 beds at the
Iowa Medical Facility, and 40 beds at Alhambra (Arizona). The
Massachusetts and Iowa hospitals both admitted approximately
225-275 transfers annually, while the Arizona facility admitted fewer
than 15,

The Texas Department of Corrections { TDC) operated with the
philozophy that all TDC inmates are TD{'s responsibility and should,
whenever passible, be mainiained in the general population. While a
maximum security unit at Rusk State Hospital {operated by DXMH)
was a potential placement opijon, the use of this unit decreased from
&5 inmates in 1978, 10 37 in 1979, 10 9 in 1980, Typically. when an
inmate’s condition caused the TDC o move an inmate oot of the
general population, the inmate was transferred o the Huntsville
Treatment Center { HTC), located within the Huntsville prisen. This
unit contained 90 beds, an average census of 67, and admitted 20-25
inmates each month, The HTC was used primarily for shori-term
stabilization and medication, followed by the inmate™s immediate
ransfer back tothe general popultation. On rare and extreme occasions,
inmates have been transferred from the HTC to Rusk State Hospital,
The number of inmates placed in either the HTC or Rusk State
Hospital seems particularly low given the large number of inmates
{approximately 30.000) residing with the Texas Department of
Cuarrections.
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In all five study states. the initial identification of the mentally
disordercd inmate usually resulled from observations made by a
correctional officer and a referral to a prison psychologist or psychia-
trist, At that point, however, considerable procedural variations
ageurred in the role of the prison, the menial hospital, the DOL
central office, and the courts in determining which inmates were
transferred, In only one state (Massachusetts) was judicial approval
required. Tntwo states (Arizona, California), transfer decisions were
routinely made or approved by representatives of the DOC central
office. The mental health receiving facility had an active role in the
transfer decisions in two states (lowa and Arizona), while in Texas the
prizon psychologist’s recommendations were followed without any
review . Whatever the means used to review recommendations made
by the prison clinician {such as the court or DOC gentral oflice}, the
review appeared Lo be perfunctory and virtually ali inmates recom-
mended for transfer were, in fact, transferred.

An examination of available placement options and transfer
procedures implemented in our five study states reveals that, although
each of these states transferred most of their inmates into facilities
l opcrated withinthe DOC, variation occurred inthe type al placemems

available, the extent to which they were used, and the procedurcs
implemented lor transferring an inmate to one of these facilities.

|
l ADEQUACY OF IDENTIFICATION
- AND TRANSFER PROCEDURES

1dentification

[n order Lo ascertain which inmates were setected for transfer to
mental health facilities, we asked 21l respondents whether transfers
eccurred primarily forclinical reasons (that is, mental healih difficui-
ties) or behavioral reasons (management problems), and what types
of inmates were identified for referral to mental hospitals. The majority
of our respondents (52 6%) reported that persons were identified for
behavioral reasons, 33.3% felt that identification was usually brought
about due 1o clinical reasons, and 14% stated Lthat identification
could oceur for either reason. In only one state {California) did more
respondents attribute identificationtoclinical reasons (52, 6% ) more
ofien than to behavioral reasons (36,8%), In each of the other lour
states, 509% or more of the respondents said inmates were primarily
identified for behavioral reasons.
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Tahle 12.2  Reasons Y¥hy Inmates Are Transferred to Mentgl Health Facility
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When asked for specific reasons why inmates were identified for
referral to mental health facilities, the respondents focused primarily
on mental health problems, As presented in Takle 12.2, our 67
respondents produced § 46 responses: 16, 4% of the responses referred
1o psvchosis, 65.1% referred 1o other mental health reasons, and
15, 1% focused solely on violence or mangement problems. The fact
that behavior was felt tobe a more impaortant determinant than ¢linical
factors in deciding whether an inmate was identified for transfer
would seem o indicate that some inmates whe were mentally disor-
dered were not identified because their behavior was not particufarky
visible or disruptive, and that other inmates may have been identified
lor transfer due tobehaviors which were unaccepiable, but not neces-
sarily indicators of real clinical symptomatology. However, giventhe
hich percentage of responses citing mental heaith problems as a
reason [or transler, it appears that, while the initial identification may
have been precipitated by behavior, the transfer decision typically
was based on mental health problems. Thus. while it would seem that
there may be some inmates transferred who are only behavior problems
{not mentally disordered), the potentially more importanl prablem is
the lack of early identification of those mentally disordered inmates
whose bebavior does not either annoy the DO C staff or disrupt prison
operations. It seems likely that there are & number of disorderced
inmates who go unnoticed and, therefore, unireated.

This interpretation is suppotrled by responses to questions about
the approprizteness of the number of inmates transferred and the
major weaknesses in the identification of inmates for wransfer, Seaff
were asked how they felt about the number of inmates transferred to a
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Tahle 12.3  Staff Perception of the Appropriatencss of the Number of Inmates
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rental health facility erunit. Table 12,3 shows the staff responses by
stalf location and state. As seen in the table, almost half of the siaff
members responding felt that ““too few’” inmates were transferred
(47.6%). This compares to the small number of staff (7.9%} who felt
that *‘1oc many™’ were transferred. Staff in three states® clearly were
quite concerned thal Loo lew mentaily disordered intates were placed
in mental health settings. When examizing responsas by work lacation
of stafl respanding, it is interesting to note that while concern over
underidentification occurred in all three locaitons (prisons, 62.5%;
mental hospitals, 41,.4%: and central office, 30.0%), the percentage
of prison staff who felt that not enough inmates were translered more
than doubled the percentage of central office administrators who had
that concern. While it iz unclear whether this distinction reflects a
lack of first-hand knowledge by the administrative staff or the lack of
mental health expertise of the prison staff{or both), itis apparent that
the prison staff felt they were handling inmates whom they were
incapabie of trealing in the gencral prison population,

Respondents alsowere askedtoname what they perceived tobe the
major strengths and weaknesses in the identification of mentally
disordered inmates. While most respondents did find some strengths,
frequently the strength cited was merely a reiteration of the fact that
the system did exist and did identify and place mentally ill inmates.
More meaningful strengths that were cited with some regularity by
the corrections staff were the quality of the clinical stalT, the ahility of
staff to work together. and the efforis made by prison guards.
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Efforts to specify weaknesses in identification were more informa-
tive. Asseenin Table 12.4, many af the responses dealt directly with
the prablem of prisons “underidentifving”™ mentally disordered inmates
{miss some mentally disordered inmates, 30%: insufficient number
of clinical staff. 17.8%: lack of mental health assessment, 4,5%),
Additional responses {such as the lack of ¢linical training of prison
staff) at least indirectly dealt with the same concern. Some exampies
of responses noting the “underidentification” of mentally disardered
inrmates were:

There are not enough professional stafl, Tfear the guietly crazy
are not identified. Thal is whal concerns me [prison psychol-
ogist].

Froblams of spotting someone who needs to be there. We have
anly 30-40 correctional officers for 2000 inmates. Not enough
of us to keep up on what's going on. Inmates usually have o
show exceptional behavior before being identified. They could
have problems, and not be identified [ prison correctional officer].

Woe primarily have a disturbance identification process rather
than a pabtient need idemuification [process] [Correclional
mental hospital psychiatrist].

Procedures

Ouce an inthate was identified by the prison staff as being mentally
disordered. each state had formal procedures for reviewing the transfer
ofthe inmate Lo a menial health Facilicy. All respendents were asked
how well they thought the procedures were working. Almost 3%, of
those interviewed said the procedures were working either “very
well”or “waell " and in only one state was there considerabie congern
over how these procedures were operating (33% said “poorly™ or
“very poorhy ™), However, a significant difference was revealed in ‘

-




19l MENTAL IEEALTH AND CRIMINAL JUSTICE

how staff at different locations (central office, mental hospital, prison}
assessed the elfectiveness of these procedures. Only one respondent
across Lhe five states working either al the central office or the menial
health facility said the procedures were operating U poorly™ or “very
paorly ™ {2.6%). On the other hand, 34% of the prison staff inter-
viewed viewed the operation of teansfer procedures as so problematic
as to define them as operating “poorly ™ ar “very poorly.” This view
was found to be limited to two states, Some of the specific criticisms
made by prison staff in these two states were:

Mo one's going anywhere. There are a lot of menially ill people
here, but they are not housed as if they're mentally ill. Nol
treated any differently than other inmates | prison psychologist].

Bedspace problems at (the CMH) and their unwillingness to
take our inmates. IFthey are both psychotic and management
problems, they [CMH] keep them only a short period of time
and say the inmate is only a management problem and send
them back |prison administraror].

Takes too much time' Courts’ fault, always getting involved
when they know nothing about it, Altaid we will put peoplethere
(the CMH) for punishment. Delay in getting hold of **shrink™
andiaking care of paper work. Delay is at central office . | |the
mental health Facility| sends them back too scon, when Lhey
shouldn’t be housed here al alk. The inmates go back and forth
[correctional officer].

While DO staff from the other three states typically stated that
procedures were operating well overall. staff in these states frequently
said there were sUill some major weaknesses in the procedures, lnone
state the concerns frequently focused around the extent to which the
procedures protected inmates from being transferred inappropriately:

Procedures are not terribly tight, staff could conspireto place a
person who is not mentally i into a mental haspital, Lack of
legal safesuards. Nol forced to confront the man and say he is
crazy [corrections administrator].

[The Supreme Court] reguires there should be an independent
review of hospilalization. We don’t have this. A good law
reguires judicial commitment. We don’t have this |corrections
administrator].

In another state. the issue involved the decision-making process,
As seen below, some DO staff {usually prison staff) felt too much
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decisjon-making control was left in the hands of hospital staff. Others
(typically hospital staff) felt that too much control was given to the
prison and DOC central office.

If [the CMH director] doesn’t want someone he doesn’t
have to take him. He is scared and doesn’t want to be bothered
by this type of person. He fears they will be disruptive to their
program, His power to make this decision is the major weakness
in the procedures [correctional officer].

Formal decision is left in the hands of a lay person |central
office]. This is a medical facility and he [DOC director] has the
ultimate authority , .. Mot a real problem, as long as mental
hospital director has right to discharge.

Despite the specific concerns noted above, the respondents were,
in general, satisfied with the transfer procedures. The respondents
also expressed satisfaction with the receptivity displayed by the
DOC mental health facilities tomentally disordered inmates referred
by the prison. Almost 90% of the staff interviewed defined the state
correctional mental health facility or facilities as either “very” or
*somewhat” receptive. The prison staff were considerably more
likely to define the mental health facilities as “'somewhat™ or “very”
nonreceptive (22.7%) than the staff at the mental health facilities
{3.3%). Almost 75% of the staff responding in each of the five states
defined the correctional mental health Facility as receptive,

Thus, in general, DOC staff appear to be satisfied with the proce-
dures for inmate transfers from the general prison population into
mental health facilities and the receptivity of these facilities to mentally
disordered inmates.

One area that generated little concern by the prison staff, DOC
central office staff, or mental health staff was the inmate’s ability to
prevent transfer through procedural safeguards. When asked whether
inmates prevented transfer too frequently, as often as they should, or
not often encugh, 92% of the DOC staff responding said "*as often as
should be the case.” In no state did a sizable percentage of stalf
express concern that inmates either prevented too many transfers or
were unable to prevent transfers often enough. It is not clear whether
these responses reflect procedures that gave inmates an optimal
amount of input into this decision or whether it more accurately
reflects the frequently stated belief of DOC staff that “inmates have
no control over these decisions and they shouldn™.™
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CONCLUSION

This chapter has used 67 interviews conducted with DOC staff in
five states to describe the process of identifying state prisoners suffering
from mental disorders and the transferring of these inmates into
designated DOC mental health facilities. The major conclusions |
drawn from these interviews are: I

® DOC staff perceive a sizable number of state prisoners 1o be
suffering from a serious psychotic mental disorder {5.8% of all
inmates) or psychological problems warranting treatment
(37.7%),

® Different states operate with different philosophies on how to
handle mentally disordered inmates and therefore identify
widely divergent percentages of their inmates as warranting
placement in a mental health facility.

® Once the prison psychiatrist or pschologist recommends that
an inmate be transferred, it is the rare exception when a review
system (prison, DOC, court) reverses that decision,

® Inmates are typically identified in the prison for behavioral
management reasons, thereby making it likely that a sizable
number of mentally disordered inmates remain in the general
population because their behavior is insufficiently visible,
annoying, or disruptive.

® A sizable percentage of staff (47.6%) stated they felt “'too
few'" inmates were transferred to mental health settings,

® Staff typically felt that the procedures used to transfer those
inmates wWentified as mentally disordered were working well
{84.4%) and that the DOC mental health facilities were recep-
tive to these inmates (85,.5%). However, staff working at the
prisons were considerably less satisfied with boththe procedures
and the receptivity af the mental health facilities than were the
staff at either the DOC central office or the DOC mental
hospitals and treatment centers.

As prison populations continue to burgeon, the problem of mentally
disordered inmates will only be exacerbated. Even if the proportion
of the inmate population with mental disorders remains constant. the
scope of the problem within any given growing prison system will
bécome more acute in lerms of absolute human service needs (see
Monahan and Steadman, 1983a), While the descriptive work discussed
in this chapter is a major first step toward building knowledge in this
area, it is essential that moreresearch be devoted to studying mentally
disordered inmates. Further research is needed both on inmates
themselves and on the system and agencies responsibie for their care
and treatment.
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Mare information is needed on the prevalence, causes, and correlates
of mental disorders within Lthe state prison inmate population. A
systematic, mulistate study is needed that utilizes an objective instru-
ment across states to assess the exient to which prison inmates suffer
from mental disorders, [nmates identified as mentally disordered
should be studied for purposes of examining causes and correlates of
boih the criminal behavier and mental disturbance. [ncluded in this
assessment shouid be an examination of how incarceration and prison
conditions contribate to inntate mental health problems and in what
ways the prison experience may combine with preprisen factors to
genertate serious inmate symptomatology.

NOTES

1. Accarding v §¥7% admission datg, there were 16 states in the country which
transfzrred most (at least 75%) of ther mentally dizordered inmates to mental health
setlings within the DHOC, They arp Califormia, 1daba, IUingis, Jawa, Massachusetts.
Michigan. Missouri, Mevada, Monh Caroling, Oregon, 3auth Carolina, Tennessee.
Texas, Utah, and West Virdeina. Tn addition, Arizona changed the ageacy responsible
far the mental hospital treating mentally i1k inmates from DMH w DOC 30 the gnd
of 1978,

2. Infarmation comained in the Burean af Justice Statistics Bulletin { Department
af Justize, 1932} showed that at 1he end of 1980 the state prison censuses in the five
slates diseussed i this chapier were as follows: Arizona, 4.372; Califoraia, 24,569,
lowa, 7,51 3- Massachuserts, 1,191; Texas, 29,892 toual: 64 537,

1. Throughout ihe rematnder of this chapier, we donot ideduify any ol the states by
name. We felt that 1o die st would Betray both the confidence and trust the states had in
us and rick the anonymicy we promised tq individual respondents,
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Chapter 13

CONDITIONAL RELEASE ON
PROBATION AND PAROLE
Implications for Provision of

Mental Health Services

JOHN 5. CARROLL
ARTHUR J. LURIGI1O

The criminal justice system altered its philosophy from punishment and
deterrence to inciude rehabilitation during the decades at the end of the
nineteenth century and the beginning of the twentieth. This constituted an
endorsement of the particularly American beliefs that people are perfect-
able and that government has a responsibility Lo bring this about. Thus,
the criminzl justice system has attempted o educate, “correcl,’” rehabili-
tate, reform, and reimegrate criminals.

Parole and probation wers the centerpieces of the rehabilitative
approuch, the purest embodiments of the new ideals. Probation is
considered “ America’s contribution to progressive penology " (Geldfarb
and Singer. 1973: 209). Criminals would be trealed instead of punished.
guided back into society instead of isolated. The parole and probation
processes included the provision of memal health, vocational. and
educational services to criminals, using resources within and outside of
the criminal justice system,

Despite its noble aims. the rehabilitative approach has faced a torremt
of criticism for the past decade, This criticism is based on an alarming
crime tate, the pessimistic conclusions of researchers that “nothing
works™” {Martinson, 1974} 10 rehabilitate offenders. and an increasingly
conservative view among the public that rehabilitation means leniency,
and leniency is felt to be a major cause of the growing crime raie.

The purpose of this chapter is to take a careful view of probation and
parole, 1o understand how these systems function, what they do with

97
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offenders. and the problems offenders have laced in seeking rehabilita-
tion, We propose that policymakers and the public need to know these
things in order to make wise choices about the allocation and use of
resources by the criminal justice system. We Feel that there is reason to
hope that rekabilitation ean work, but not if we conlinue to make
conflicting and seientifically unsound demands on an overburdened crim-
inal justice system.

PROBATION AND PAROLE

Probation and parole are forms of conditional release after convic-
tion. Probation is a jedicial sentence usually in licu of incarceration
but sometimes in combination with & short sentence (sometimes
called a “split sentence™). The judge, in assigning a probationary
sentence, has thereby decided that the offender should be supervisad
inthe community subject to the conditions of probation. Parole is also
a conditional release but is 2 decision made by 2 parole board (part of
the executive branch of government) to release an offender from
prisan prior o the completion of a judicially assigned sentence. The
rationale for having a parole release mechanism as well as proba-
tionary telease is lo allow for release as a function of monitored
progress within the institution, information that is unavailable (of
course} at the time of sentencing.

Probation and parcle are conditional releases in the sense that the
released offender is under supervision and surveillance accerding to
the terms of a contract between the releasing autherity and the
offender: the olfender will be released only if he or she agrees to
specified conditions and is subject to imprisonment should the
contract be broken. The conditions of release include mandatory
conditions set by law. such as those for probationers in Tlinois: (1)
must not commit 2 crime, (23 must report regularly. and {3) must not
possess 4 firgarm or other dangerous weapen {Tllingis Criminal Law
and Procedure, 1982), Additional conditions, called speeizal condi-
tions. are those tailored to the individual by the releasing authority in
order {0 achieve desired gozls. These involve various functions: {1}
manitoring and control-—the offender may be told not to move, travel,
or marry without prior permission, as well as when and how to repori
to a probation ot parole officer, or be subject to regular urinalysis
tests for drug wse: {2) prescribed and proscribed behaviors—the
offender may berequired tomaintain ajob, support dependents, make
restitution to victims, or avoid atcohal, drugs, or criminal associates:
and (3) rehabilitation—the offender may be required to pursue
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cducational of ¥ocational training, drug or aleohol programs, or other
types al counseling or therapy.

Failure to camply with any of the conditions of the probation or
parole conteact is called avielation. The cotmmission of new offenses
is called a criminal violation, whereas failure to comply with other
conditions is called atechnical violation (these are like status offenses
in the sense thal they are “crimes™ only for those on probation ot
parole). Violations resull in a sequence of administrative and court
praceedings that could terminate the contract and put the offendet in
prison, or leave the offender on release with the same or altered
conditions (for example, to report more often}.

Offenders on probation or parole are supervised in the community
by field stalf. Al lederal and over 80% of stale-level parole stafl
supervise a mixed caseload consisting of some combination of
parolees, probatieners, work release. pretrial release, and other
possibilities (Flanagan et al,, 1982: 123, County-level supervision
is typically for probationers who have less setious offenses and crim-
inal records,

Use of Probation and Perole

More than ane-half of al! eriminal seatences are to probation
{ President’s Commission, 1967}, They are most frequently used with
juveniles, frst offenders, and those who commit minor crimes. By
statute, probation may not be granted for certain serious offenses (for
example, rape, armed vioience, armed robbery, and murder) or 1o
offenders with a ptior felony conviction (Kiilinger et al., 1976},
Conditional release from prison is the most typical form of release,
although in some states itis rare, In 1979. 80% of offenders released
from state and federal prisons went out on conditional release, 72% of
these on parole, 4% on probation, and 22% on supervised mandatory
release (released carly by the prisen for “good time™'}.

The number of people under supervision is staggering: | .25 million
under state or local probation supervision, 200,000 under state ot
Iocal parole supervision (Hindelang et al., 1981; 472y, and another
60000 under federal supervision {Flanagan et al., 1982: 451). The
Cook County Probation Department (Chicago) has 2 caseload in
excess of 30.000. In vomparison, there are slightly over 300,000
prisoners in state and federal prisons { Flanaganetal., 1982- 4741 and
another 150,000 in local jails (1982: 461).

Supervising the conditional releases are the vastly outnumbered
parole and probation officers. Depending on jurisdiction and nature
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of casetoad (for example, juvenile versus adull}, probation officers
have caseloads ranging from 40 to well over 100 probationers. 1o the
1960z, the typical adult cazeload was over 100 President’s Commis-
sipn, 1967}, There has been some progress: From 1972 to 1980,
federal caseloads were reduced from 147 per officer 1o 45 ( Flanagan
et al., 1982: 125). Cook County caseloads are currently about 120
per officer. down from 160 only six months before, after 40 new
officers were hired. Assuming that probation olficers do nothing
ather than contact probationers, that would give each Cook County
officer lgss than ong hour per month with cach prabationer, Parote
caseloads are somewhat lower, typically 50 to 30 (President’s
Commisgion, 19677,

Use of Mental Health Services

Field supervision of probationers and parolees is based primarily
on & “caseworker” modality {Nelson et al., 1978). The Mansa! af
Correctional Standards of the American Correctional Association
states that “"the goal of treatment is Lo help the offender understand
his/her own problems and enable him/her to deal adequately with
them,™ This fits in with the desire of many officers to act as social
workers or counselors {McCleary, 1978).

The most comman methods of therapy in probation are vocational
counseling (Phillips, 1975), group and individual psychotherapy
{Marx et al., 1969; Olsson, 1975), and drug rehabilitation { Dole and
Herman, 1970). Accordingto Allenetal (1979). the common thread
running through these different treatment modalities seems to be an
attempt to engender a positive self-concept in the probationer and to
counteract the low self-esteem and diminished selfconfidence that
many probationers share, It is assumed that an improvement in the
eflfender's self-image will reduce his or her tendencies toward crim-
inal aetivities. This view is closely allied with the psychogenic model
afcriminology, which posits that the acquisition, severtty, and main-
tenance of antisocial behavior is either a manifestation olunconscious
urges and conllicts or the result of faulty learning expericnces
{Bartol, 1983},

We have already mentioned that caseloads {and other duties such
as presentence investigations, court ducies, field investigations, and
teport wriling) make such intensive treatment difficult. Beingrespon-
sible for the supervision of large numbers of offenders may lorce
officers into a paradoxical situation in which severely troubled clients
are aclually avoided because of their nettiesome nature and problem.
atic or bizarre behavior (see Lorigio, 1981},
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The provision of effective sarvices is lurther complicated by the
Cactthat officers oflen have little training for their caseworker function
{Goldlarh and Singer, 1973: 240-250). Despite recommendations
that a master’s degree in sacial wourk be considered the preferred
qualification lor probation officers { President’s Commission, 1967,
this standard is not and could not be met {Joint Commission on
Correctional Manpower and Training. 196%). Probation officers
with colleee degrees are penerally considered desirable. However.,
this criterion does notstipelate that the degree be in 2 field permane to
probation work, Consequently, the backgrounds of probation officers
“range from majors in home ecotomics to accounting withouw re-
quiring any trainingin psychology and sociology™(Stratton, 1973: 14},
Although many probation officers actually have degrees in these
areas, relatively few have had specific education ar experience in
counseling thearies or techniques. For this reason, Stratton (1973)
refers to the group as the only unlicensed paid therapists in the
country, As expressed by one California officer. U 1f our workloads
were to be reduced . .. my lack of skill would be apparent.. . Our
new probation officers are assigned a full caseload with litle or no
training. What training we do have emphasizes department policy
and procedures’ (California Board of Corrections, 1965: 30-33).

An obvicus solution is to have the ficld officers do triage and
facilitate the use of services available from other agencies. Thereis a
growing trend to view probation and parole officers as “resource
brokers™ (Smith and Berlin, 1979}, As noted by a former director of
probation, “The probation or parole officer may be doing his best
work when he ge1s somcone else to dohis work for him™ (Keve. 1967:
7). However, there is resistance to these efforts: offenders donot seck
hefp voluntarily and hide their thoughts from agents, and social
agencies feel uncomfortable working in a court setting or dealing with
troublesome cases who may not benefit from services ({Goldfarb and
Singer. 1973; Naltional Advisory Commitee on Criminal Justice
Standards and Guoals, 1973). Further, menial health services in
surrounding communities may be difficult to obtain. limited in avail-
ahility, highly costly, or of dubious quality snd effectivencss (Foelker
eLal . 1983,

A study of the use of resourges in Cook County revealed that a
paucity of services in the area sorely limils the range of officers’
SUpervisory responscs. As one agent remarked:

[ don’t pay attention to a guy’s { probationer) so-called ps¥cho-
logical problems because at this point there just aren’t many
places where I could send him. Seifhe jsn't causing trouble, I'd
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prefer to ignore those aspects. Unless the judee arders him to
see a shrink 1 can’t force him to go to therapy anyway.

The use ol outside mental health services by probation and parole
staff varies tremendously across jurisdictions. Unfortunately, we
have been unable to find any published studics of the frequency with
which various services are utilized. In-house reports from various
Jjurisdictions could provide a valuable source of information sbout
service provision. The best we have been able to do is Lo obtain some
suggestive instances, Cook County {Chizagn} probation officers,
supervising 120 clients each, refer only a little over | percent to
mental heallth services {psychiatric assessment, alcohol and drug
rehabilitation, or cutpatient psvchotherapy). In contrast, in Lhe
Milwaukee region of Wisconsin, 35%-40% of all active cases are
secking mental health treatment in one ofthe above forms (Milwaukee
Regional Chief Marge Kelley, personal communication, Noverber
1983). This activity and the average caseloads of 50 express atotally
ditferent relationship to offenders than in Chicago.

Probation and Parole Drecisions

It should by now be evident that we view probation and parole
personnel as centrattathe rehabilitative approach. They must decide
who gets conditional reicase, what conditions apply. and how o
implement those conditions. Even though judges assign probation
and its conditions. they do so by relying on the probation stafl who
prepare presentence reports { Carter and Wilkins, 1967: Ebbesen and
Konegni, 1981).

It is important to note that it is relatively rare for persons who are
severely mentally disordered to be put on either prabation or parole,
Typically, persons exhibiting symptoms of mental iilncss are either
incompetent to stand triat or are found not guilty by reason of insanity,
Similarly, parole consideration iz substantially delayed in cases
where a convicted offender is transferred to a mental hospital from a
prison. Apparently, parole boards take the attitude that an individual
whaisunable te function in a prison would certainly not be able tolive
within the communrity. The more commeon practice in such cases is to
wait untit the individual has returned to the correctional setting
(Churgin, 1983). Although at lcast one state court has ruled against
this policy. it is likely that this practice continues on an unofTicial
basis. Thus, the mentat health probtem: of probationers and parolees
are primarily noapsychotic and are limited w character disorders,
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substance abuse. and “problems of living™ such as inadequate educa-
tion, job skifls, marital problems, and so on.

in making probation and parole decisions, staff must balance a
varicty of goals ingluding individual treatment, community protec-
tion, fairness, deterrence, and their own preferences among clients.
To some extent these goals are conficting, such as when a person
would be best treated in the community yet has committed a setious
crime demanding prison time as retribution. Inthe 1ast section of this
chapier we will discuss these conlliets. Insofar as individual treatment
iz a central goal of decision makers, they will engage in a diagnostic
task attempting to identify client problems in order to determine
whether conditional release is appropriate and. if so, to assign
appropriate treatments. In the next section we investigate how those
deletminations are made.

DECISIONS BY DIAGNOQSIS

Schemas of Probationers

The process of diagnosis can be considered as the development and
use of a set of diagnostic categories representing different types of
cases, Cantor et al. {19801 have demonsirated that the most useful
diagnostic categories {such as schizophrenia} are at amiddle leve! of
abstraction wherein members of the same category share many
featuras with each other and few with aher categories, However,
cutepgory boundaries are *‘fuzzy.” in that diagnosis is made by
examining the overlap of features shared by client and diagnostic
category rather thao by identifying a simple set of features that must
be present for the client to be diagnosed in a category.

Lurigic and Carrell ( 1983} identified ten categories or “schemas™
reported by at least one-third of the sample of probation officers in
Cook County {Chicago). One example is the burglar: a male in his
early 30s, marticd, intelligent, an expert professional at his trade.
with an extensive burglary record. His prognosis is very poorduetoa
sel lifestyle. Each schema contains information about criminal
behavior, physical and personality descriptions, social histories,
attributions aboul the causes of the probationer’s criminal involve-
ment, & summary of an appropriale supervision/treatment stralegy,
and a prognosis for rehabilitation, Cases that fil any one of the
schemas are evaluated for treatment more rapidly and supervision
recommendations are made more confidently than for cases not fitting
a schema. Thus, the availability of thesc categories guides the
processing of cuse information and controls the formulation of super-
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visory strategies and the salection of treatment modalities. To the
extent that these schemas are valid. they offer an cfficient way of
handling parts of 2 caseload and a nucleus for the future classification
of parotees. However, the schemas may be inaccurate or overapplicd
to cases that do not actually fit. If so, attempts to develop assessment
devices should recognize that they are competing with subjectively
developed diagnostic strategies that may be very compelling to users.

In the domain of parole ease supervision, McCleary (1978) has
written a rich deseription of how parole officers create parolee Lypes,
Three classes of types with important supervision implications are
identified: “"dangerous persons,™ “eriminals,” and *'sincere clients. ™
Dangerous persons are not necessarily violent but are unpredictabla
and cannot be controlled by the usual threats and promises, They are
dangerous because they make tronble for their parole officer. Labelling
aparolee ‘dangerous™ to supervisors allows use of strong sanctions,
suchas revoking parole for technieal violations. Criminals are people
who have no excuses for crime: in contrast, noncriminal types have
personal probiems undertying crime such as addiction, vocational or
cdueational handicaps, or psychopathological violence. In our gwn
experience with the Pennsylvania Board of Probation and Parole.
oflicers distinguish “¢riminal addicts” from **addict criminals.” The
former use drugs as an aspect of their criminal lifestyle, but the drugs
do not cause crime, whereas the latter are addicts who turntocrime as
4 means to support their habit {Carrolt, Galegher, et al., 1982).
Finally, sincere clients are those who share the goal of rehabilitation.
They accept the parole officer as a counselor or therapist and thus
ailow him or her to carry out the role they most desire: caseworker.

Causal Reasoning in Parole Decisions

Central Lo the diagnostic process is the imputation of a cause—a
mechanism or “problem™ that makes ameaningful story of a criminal’s
life and answers questions about why a crime has occurred. Research
has shown causal reasoning to be central to the decision rocess,
Carroll and Payne (1977) observed five expert parole decision makers
examining actual parole case files who were instructed to “think out
loued™ during this process. Their remarks were tape-recorded, tran-
seribed. and coded. Causat attributions were found to represent the
single largest category of statements going beyond the factual infor-
mation being read. In all, 22 percent of all coded statements were
attributions. Thus, causal theories do appear prevalent in expert
judements,
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As an illusiration, one expert described the events arcund a crime
of breaking into a feod markel and stealing 37 cantons of cigareties in
the following way:

OK, you know, what he did was so, was done so impulsively,
man. He was oul. He had been drinking with this cat and . ah, they
were drunk, and they needed cigarettes, And he went into this
piace and he got the cigarettes.

This oftfender had & prior tecord but no problems for ten years ptiorto
this crime. The expert felt that *“the difficulties that the guy had in the
prast—the records would show that it was due to alcoholism, you
know,” He stated that “'the guy has the ability (o be stahle out there,”
referring to his ten years of staying straight and an expectation of a
possible future. And why the reemergence of an alcoholism problem?
“He indicated to the counselorthat when he found himself out of werk
that ke started hitting the bottle, which is, you know, that’s his, you
know, reason for doin® it, For going to the aleohol, as to why, why
there would be some alcohol abuse.”

This cxpert decision maker was concerned not only with the crime
but also with the causes of the crime. He gradually built a picture of
the offender as a person who had controlled an earlier alcoheol problem
but was set off by frusirations over losing his job. This causal attribution
provided a consistent way of interpreting the ¢rime, the criminal
record, and participation in Alcoholics Anonymous inthe institution,
and even directed the preparation of treatment plans: [ think the area
that we're gonna be concerned with, or the parcle agent should be
concerned with, is that of his alcohol problems ™

Carroll {1978) askaed Parole Board members from Pennsylvaniato
answer aquestionnaire immediately after each of over 200 interviews
for parole release. Among a series of questions was one asking for an
opinion zbout the cause of the offender’s erime. Responses to this
question were coded on three dimensions; how much the crime was
due to something internal to the offender versus external, in the offen-
der’s environment, how mueh the cause was stable and long-term
versus unstable and short-term, and how much the cause was intended
versus unintended, Results showed that cases with more stable causes
were considered worse risks, less likely to be rehahilitated, and more
likely to be denied parole.

In atater analysis of these causal statements, Carroll, Galagher, et
al. (1982 found that dividing the causal statements into categories
was more uselul than eoding them on dimensions, Causes wore grouped
into Five catezories: drugs, alecchol, person. money, and environment.
This classification of causes was more strongly related to release
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rccommmendations than were the dimensional codes previously
described. Crimes attributed to person, drues, and aleohol received
lessfavorable recommendations. Further analyses revealed that causal
category influences recommendations through its impact on assess-
ments of the risk of future eriene and of prognosis for supervision, 1o
short, release recommendations are based an predictions of future
behaviar {crime and rehabilitation) that are made through cavsal
analvsis of past behavior.

In general, causal categorization seems 1o be based on intwitively
reasonable ativibutes in the case malerial. Crimes are most likely to
be attributed to the offender’s personality when there (s a negative
psychiatric diagnosis. Alcohol attributions are most likely o ogour
when there is a history of alcehol abuse or when offenders have been
convicted of an assaultive crime, Crimes are likely to be atiributed to
drugs whenthere is a history of druguseorwhenthe offender has been
convicted of rabbery or burglary. Although alcohol and drug causes
may scem similar as instances of substance abuse, the paiterns of
relationships for these causes are quite different. Alcohol problems
arc associated with assaultive ¢rimes and interpersonal conflicts,
whereas drug problems are associated with property crimes and with
being black. Envirgnment attributions are made mosi freqguently for
murders {*‘environoment™ Irequenty relers to other people), while
meney attributions tend to be associated with properly crimes or
drug grimes,

These results sugpest that prediction is a result of the diagnastic
process involving causal reasoning. Like clinical psychologists who
diagnose clients by sorting them into “*fuzzy categories™ {Cantor et
al.. 1980, parole decision makers identify criminals as “types” who
have a pattern of ctiminal and social behavior, causes for this behavior.
and treatments for the causes. In essence, drug problems are referred
to drug treatment, alcohol problems to alcohol treatment, personal
problems to psychological counseling, money problems Lo job training,
and envitonment problems to social suppart, coping strategics, and
new environments.

It is interesting that the above diagnostic cateporics are response-
driven: that is, they reflect available treatment opportunities. This
could occur in two ways: first, over time treatment programs are
developed to address calegories of nged and, second, overtime diag-
nostic categories are shaped to fittreatment programs, There is some
evidence for the use of the latter strategy, a kind of “working back-
ward.” Generally, working backward is a broadly vsed and powerful
heuristic far problem solving(Newell and Simon, 1972). In diagnostic
judgments, Batson et al. {§979) found that the availability of person-
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oriented treatment resemreces (such as 2 mental hospital or clinic)
rather than situation-oriented resources {such as career centers or
community coalitions) induced diagnoses that clients” problems were
due ta personal factors that necessitated more person-otiented treat-
ment. Tn short, treatment resources generated consistent diagnoses
Justifying use of those resources. [n a study of juvenile justice agencies,
Mulvey {198 ¥) found that those with fewer resources saw punishment
as mare benefictal. In parole supervision decisions, McCleary { 1978;
142-143) found that available programs for drug and alcohol trzat-
ment were used by Metd staffto remove enpleasant clients from their
caseloads: "The general attitude among POz is that the specigl traat-
ment programs are an alternative ta reimprisonment _ . . forthe cases
that cause them trouble.”

Predictive Accuracy

Insofar as parele and probation experts seek to predict what
patoiees and probaticners will do in the future in order to determine
appropriate treatment, it is possible 1o evaluate the quality of these
predictions. Research indicates that experts have a very diflicult task
in predicting recidivism (Carroll, Wicner, et al,, 15932, Gottfredson
etal.. 1978: Hakeem, 1961 or dangerousness, Scientific altempls to
predict recidivismusing backeround information oo criminal history,
ape, and so forth have been shown to be more valid than expert judg-
ment. but eventhese actuarial predictors are only moderstely accurate
(Goutlredson et al.. 1978). Studies of recidivism have generally lound
several factors to separate successful from unsoccessful cases,
including prios record, crimatype, age, drug and alcoholuse, employ-
ment. and mareal status {Carroll, Wiener, et al., 1982, Gottfredson
and Gotfredson, 1980).

v is unforiunate that attempts to predict future behavier or w
assess the outcomes of cotrectional programs have relied almost
exclusively on recidivism as the criterion. 1t is possible that mental
health services on probation and parole are benefiting many offenders
and helping them lead better, more productive lives, yet the rates of
recidivism might not demonstrate any improvement, This could ooour
because diflerent people are being helped than are committing crimes,
or because improved mental health reduces crimes oniy in a minority
of criminals [or whom that problem was the principle cause of crim-
inal behavior. The research to address these issues simply has no
been done {Gontfredson and Gottfredson, 1980: chap. 7).
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ROLE CONFLICT

Parole and probation authorities are given immensely difficult
tasks to perform. They must punish the wicked, protect society,
rehabilitate those that can be salvaged, and maintain the integrity of
criminal justice institutions, Even if a probation officer was adequately
trained as a change agent. highly skilled in applying clinical teck-
nigues and licenscd by the state to practice psychotherapy. the
constraints of the officer-probationer relationship would still place
severe limitations on how effectively officers could treat the psycho-
logical problems of the offenders. The legal requiraments of anofTicer’s
job inhibit open communication and full confidentiality, and thereby
hinder the development ol atherapeutic alliance. In avery real sense,
the probation officer is a double agent, representing both the proba-
tioner as a provider of services and assistance, and the court as an
agent responsible for monitoring the offender’s compliance with the
conditions of retease. The dilemma that arises out of this situation is
captured in the following statements by Vopt {1971: 47) regarding
group psychotherapy with probaticners.

In some respects, it is like a kind of free discussion between
fTiends who want io teke the time to hear each other out and get
eachother's opinion. .. . Your group leader, z probation officer,
acts as guide angd moderator in the discussions. . . . The group
leader's attilude Loward a probationer geiting into unlawful
activily or breaking the rules of probation would have to be the
same whether he heard about it in the group or privately, Onthe
other hand, he is not running the group Lo check up on anybody,

These confliets are dealt with in different ways, Guidelines systems,
such as those pipneered by the U5, Parole Commission { Gottfredson
et al., 1978}, encourage a policy decision explicitly weighing or
trading off between zoals. McCleary's {1978} study of parole officers
is consistent with a strategy of partitioning case loads sccording to
goals; some will be rehabilitated, some carefully watched and con-
trolled, others ignored.

A dilferent approach is torecognize that individuals or departments
of probation and parale may resolve these conflicts by preferring one
style, approach, or set of priorities. Several very similartypologies of
probation oflicers have been constructed (Glaser, 1964: Jordan and
Sasfy, 1974; Keve, 1962 Klockars, 1972: Ohlin. 1956 Tomaino,
L9751 We summarize their implications lfor mental health services
as follows:

The Punitive or Law Enforcement Officer. This type is concerned
with the preservation of community safety through the control of

T e e BT .
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probationers and a strict adherence io the stipularions of a sentence.
Probationis conceptualized as aprivilege, not aright. The probationer
15 usually perceived as a criminal who should be continually monitored
and closely supervised-that is, as a danger 1o society, The law
enforcer frequentdy reminds his or her cases that probatian will be
revoked, without exception, if conditions are violated. This style of
supervision gmphasizes irmness, formality, legal authority . and rule
abidance. The punitive officer finds satisfaction in upholding the law
for its own sake, irrespective of whether the best interests of the
probationer have been addrassed.

Ifthe department and the court system whichil serves view probation
solely as a punishing or manitaring funetion, then it is not likely that
mental bealth treatment will become an explicit condition of the
sentence. or that officers will consider the diggnosis and amelioration
of psycheloeical distress as a priority. In general, the mental health
components of a case are distegarded in the selling of conditions.
Basically, this oceurs because judges. lawyers, and probation officers
are simply nat trained or knowledgeable enough to recognize ot he
sensitive to behavior patholopy . For example, Cook County {Chicago)
probation officers gencrally take their education in criminal jusiice or
law. Their primary motivation is to expedite the case Lthrough the
system. and to be altentive to its legalistic and judicatory aspecrs.
Therefore. unless a psvchiatric disturbance has (a) played a major
role inthe conduct of 5 crime, {b) entered explicitly inthe rendering of
adisposition, ot (¢} manifested itself blatanily or unmistakably during
the trial. hearing. or custody peried. the mental health needs of a
probationer may be considerad nonessential or nonexistent. Hence,
the less obviously or seriously distressed client is frequently neglecied
{President’s Comrission, 1967),

The Welfare-Therapeuric Officer or Secial Werker. The second
type of officer is almost 1he opposite of the rule enforcer. The social
worker, who strives Lo rehabilitate and reintegrate offenders into the
community. regards the conditions of probation as hindering or
blocking an alfender’s progress. The probation period is a time fora
Jdiagnosis of prablems, an assessment of the probationer’s hife situation
and resources. and a remediation ol underlying pathologies and intra-
psvchic conflicis. The offender is seen as disturbed or troubled, a
vicyim of circumstances, socially disadvantaged or psychalogicaliy
deprived. The social worker cullivates a personal relationship with
offenders in order 1o formulaie a suitable treatment plan that wilk
assist them in avoiding future criminal activity and in making their
lives mare productive. The officer’s overriding motivation is grounded
in the assumption that individuals are fundamentally good and will
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choose appropriate, legal behavior once they are helped o under-
stand themselves,

[n & jurisdiction such as Wisconszin, where [reaiment s paramouni.
wilicers conduct extensive social history and intake evaluations that
detail such topics as the probationer’s ipterperscnal and familial
relationships. his or her typical adjustrments o stressiul siluations.
the client’s use of drugs and alcohol, and the extent to which personality
traits and psvchological forces led to the commission of crime. The
results of these assessments are then explicitly incorporated in Lhe
development of a supervision plan, [n contrast, inother jurisdictions
where mental heatth concerns are deemed unimponiant, presentence
investigativng and intake forms may provide little space for reporting,
anthe client’s mental kealth status, ormay merely request a summary
ol the offender’s prior psychiatric institutionalizations. [f mental
healch information is not solicited at intake, it beecomes less prabable
that it will be collected during subsequent supervisory contacts
{Lurigio, 1981). Consistent with this approach to probation. a large
percentage of Wisconsin's probation officers are well versed in assess-
ment and psychotherapeutic technigues,

The Passive Time-Saver or Cfvil Servant. The probaiion officer
who adopts the role of civil servant exhibits little concern for the
welfare of the community oz the probationer: the job is considered a
sinecure, demanding a minimum ol effort and personal commitment.
This type of officer directs energy toward ascending the probation
bureaucracy with the ultimate goal of retirement. pension, or cntry
into ancther feld such as law or police work. Consistent work atten-
dance, proper and prompt completion of paperwork, and the kind of
self-enhancement that results in salary increases are characteristic
sirategies, Their conduct on the job contribuies to the smooth flow of
office functioning: however, alt responsibilities arc met minimally
and mechanically. Although contact with offenders is regular, it is
often conducted via mail-in or telephone reporting. The civil servant
perceives his or her duties as instructing and advising probalioners
concerning failure to conlorm, apprising the court of the offender’s
criminal behavior or lack thereof, and operating as an observer af
progress rather than an initiator of behavior change.

The Protective/Synthetic QOfficer. The Ainal style reflects a desire
to satisfy the basic orientations of both the rule enforcer and social
worker. Indoing 5o, the officer is coming to grips with the fundamental
ditermma of reconciling the conflicting tensions arising from the legal
and social service dimensions of probation work. The protective
officer seeks to integrate concerns for monitoring and rehabilitation
by conducting 2 separale evaluation of each casa to determine which
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particular stratesy will best protect the salety of the community while
concurrently meeting the needs of the offender. This type of officer is
most likely to develop a working relationship with community resource
agencies and local police departments,

IMPLICATIONS FOR MENTAL HEALTH SERVICES

Although it is desirable and morally imperative 1o rehabilitate
offenders, this noble atlempt faces an uphill battle, Notonly are there
severe resources constraints and a lack of demonstrably successful
techniques, but well-intentioned programs may have unbidden con-
sequences that undermine their own goals, These arethe “Caeh-2275"
of rehabilitation,

Coercion

Most offenders are forced into treatment programs as part of their
sentence or conditional release, or are coerced into Lreatment with
implicd promises of leniency . This lack of voluntary treatment creates
abarrier torehabilitation: People areunlikely to change their attitudes
unless they perceive a free choice (Cross, 1971). Foreed treatmem
creates a negalive reaction to being comrolled, Progress inthe program
is attributed by the offender and others to the program, rather than the
person, thus undermining personal responsibility and pride. The
stronger the surveillance and control in the program, the less the
person ¢an internalize change, and the more likely that change will be
fleeting. Voluntary involvement in rehabilitation may reach tewer
people bul should be more effective and will avoid wasting resources
in a “‘treatment game.”

Surveillance

Efforis at rehabilitation invelve increased contact between change
agents and offenders and more requirements of conduct placed on
offenders. The result is that there are more ways to fail or get caught.
Supervisors are more likely to leam about problems, drug use, fights,
crimes, and to cxperience more instances ol broken appointments and
other lapses. This could be why reduced caseloads do not improve
measures of postrelease conduct; Any improvements in conduct are
offset by increased access o negative information (Greenberg, 1975).
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Expectations

Rehahilitative programs ereate rising expectations thal, when unmet
by an unfavorable environment, may leave people even worse ofT,
The surprising results of the Cambridge-Somerville Project (McCord,
1978) show that the provision of intensive caseworker services to
delinquents leads to no improvement in indices of criminal behavior,
mental or physical health, If anything, those given this “help” were
worse off—higher rates of aleoholism. serious mental illness, early
death. stress-related disease, lower-prestige jobs, unsatisfying work,
and comrmnission of two or more crimes,

Does Anything Work?

The Mational Academy of Sciences Panel on Rescarch on Rehabil-
itative Techniques was unwilling Lo conclude that * nothing works.™
Rather, it concluded that existing studies are insufficient for praviding
knowledge of what can work { Sechrest et al., 1979). Major problems
exist in the use of puny intcrventions and programs that did not
deliver the promised services. **Why would anc expect that ong hour
per week of group therapy with a poerly trained leader and unwilling
participants would produce a major bahavior ¢change in incarcerated
felons?” (Martin et al., 1981: 9}, There are some promising new
directions, but we are far from knowing how to rehabilitate.

We are faced with an ailing criminal justice system and a fading
dream of rehabilitation, Prisons are overcrowded, treatment
programs lack resources, and no one wants to spend money on
criminats. There is a strong movement to scrap an unwisldy system,
tasimplily everything by providing justice —determinata sentencing,
curtailed treatment services. and a harsher attitude toward criminals,
The alternative to simplification is to amplify the attempt to rehabili-
tate. if ned with greatly increased resources., then by locusing oo a few
targeted problems with concentrated attention. If we are to salvage
rehabititation, we must base it above all on knowledge of how treatment
programs are built and run, and how they fit into the criminal justice
system and into society.

In the area of probation and parole, there is tremendous need for
rescarch on very basic questions, First, we need ta survey probation
and parole authorities to determine what mental health needs they
pereeive among their clients and what services they provide in-house
or through referrals 1o outside agencies, Essential information on the
telationships of client population, case load, supervision costs, officer
training, role orientation. community resources, and provision of
serviges could be obtained through personal interviews, telephone
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interviews. or mailed guestionnaires. Second, we need to know what
works not only to reduce recidivism, but just as importantly, what
serves to improve the mental health status of probationers and parolees.
Carefully designed projects with evaluation of both service delivery
{were the services provided as stated?) and outcome effectiveness
{did it work?) are needed, Finally, or perhaps primarily, we need to
encourage policymakers to face decisions regarding the sxpenditure
of seavce resources. Should we try to rehabilitate? If so, inside or
outside prison? What target populations, problems, and impacts are
of top priority? Research can help structure these decisions and
provide essentizl information about the availability and conse-
quences of policy cholces. We hope that this chapter has identified
and drawn altention to some of the issues in the matrix of mental
health concerns in probation and parole.
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